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IV. How wonderfully it is Grown, and Enlarged ; And 
V. What is the beft Remedy for Reſtoring, and Maintaining the 
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and upon what Occafion. 
Common Law. 
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Humbly ſubmitted to the Confideration of the Houſe of Lords, 

co whom it belongeth to keep the Inferiour Courts within 
their Bounds. 
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By Sic ROBEKT ATEKTNS, Knight of the Honourable 
Order of the BATH. 
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The CASE of the faid Sir Robert Atkyns upon his Appeal, 
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Plaintiffs in Chancery, about a ſeparate Maintenance of 
2001, per Annum, @Xc. | | 
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TO THE 
RIGHT HONOURABLE 
Tar 


LORDS Spiritual and Temporal 


I N 
Parliament Aſſembled. 
My Lords, 
Fe" HE following 1 reatiſe, together with the ſlate 
of the Caſe annex'd to it, is Humbly Preſented to 


your Lordſhips, to whom it properly belongs ; the Subjett 
matter of both, relating to that Supream Furiſdidion in 


Caſes of Appeals from Courts of Equity which 1s exer= 


cis d by your Lordſhips, as being the laſt Reſort : Your 
Lordſhips being alſo-the true and juſt Moderators in all 


Diſputes between other Gourts in points of Furiſdition ; 


you having the Coerctve and Direttrve Power of keeping 
the reſt of the Courts within their due Bounds, ſet them by the 


Law and Conſtitution of the Nation, that they do not- 
Overflow their Banks, nor Uſurp nor Encroach one "upon 


another. | 
Your Lordſhips beſides, have a more peculiar Right 
and Title to the Service of the Compoſer of this 1 reatiſe, 
who hath had the Honour to ſerve your Lordſhips for ſome 
Years, and in ſeveral Parliaments, in an Eminent Sta=- 
tion, and with a largeT eſtimony and favourable Accep= 
tance from your Lordſhips, as appears by that hearty and 
' kind Addreſs which your Lordſhips made on his behalf : 
beſides his ordinary Attendance and Aſfiſtance as one of the 
Fudges, which hebegan about Four and twenty years ſmce. 


If 


The Epiſtle Dedicatory. 


If what he hath written ſeem too free and plain, he 
hopes he 15 excuſeable, the Neceſfity and Importance of the 
Caſe ſo requires : And he may be allowed a more than com= 
mon Leal for the Common Law, he having ſat ſo 
many Years as a Fudge in ſeveral of the Courts in Weſt= 
minſ{ter-Hall : he himſelf; and his Three immediate 
Anceſtors, having been of the Profeſfion for near T wo hun= 
dred Years, and in Fudicial places ; and (through the 
Bleſfing of Almighty God) have Proſpered by it. His 
Great Grandfather living in the time of King Hen- 
ry VII. and they all have, m their ſeveral turns, un= 
dergone the Charge and Labour of Readers of Lincolns- 
Inn, 

And your Lord/hips, and your Noble Anceſtors have 
always, and upon many great Occafions, conſtantly Tefti= 
fied a true and hearty Zeal for the Common Law of 


England; as will largely be manifeſted by thisTreatiſe, 
and the Concluſion of the Ftated Caſe annexed to it. 

The only Deſign of this T reatiſe, being meerly to 
Affist and Serve your Lordſhips, in your Diſcharge of that 
Meghty1 rut repoſed in your 54 : to whom theT rea-” 
tiſe and Caſe is entirely ſubmitted, by 


My Lords, 
Your Lord/gip's moſt Humble, 
And Faithful Servant, 


Robert Atkyns. 


|  _ 7 " 
ENQUIRY 
INTO THE 
_ Jurisdition of wo CHANCERY 


Cauſes of Equity, & 


FT cannot, nor Gas to the prefent Occafion and Enquiry) it 
need not be denied,but that che Names of Chancellor and 7;, 
Chancery are very Ancient, not only 1 in Foreign Countries, Names of 
bat even in this Nation , both in the times of the Saxons, Do 

and continued from thence down to our times. But onr proper Chance- 

buſineſs at preſent is to Enquire, what thoſe Great and High ” 

Names did at firſt import and ſignifie ; and what Change hath 

been introduced in their ſignification by procels of time, derived 

dowa to this preſent Ape. 

SirHenry Spelman,(that Learned Antiquary, Jin his Gloſſary prine- 

edin the year 1687.pag.109.gives us a Series of the Chancellors in 73, {3 

this Nation, and begins with Turketulus, Chancellor to Edward Chancel- 

the Elder, (as he is called in our Hiſtory of the Saxon times) in the Pig 
year of our Lord 924. near $oo years fince. Rembaldus was land. 


Chancellor to Edward the Confeſſor , Roll. Abr. Tit. Chancellor. 
z part. 354. 

Sir Francis Bacon, (ſometime Lord Chancellor of England ) in 
bis Reſuſcitatio, atthe end of that Book, ſets down a Catalogue 
of our Chancellors, beginning with Martins, 3 in the time of our 
William the Firſt, Anno 1067. And Dugdale in his Origines Fu- 
ridiciales gives che ſame. See Sir Edw. Cooke 4 Infit. 78. in the 
Chapter of the Chancery, are the Names of ſeveral Chancellors 
n ancient times. 

This ſhews the Antiquity of the Names; but our buſineſs isto +, ,,.. 
learn the Nature of them, and what their Buſineſs and Employ- mre of 
ment was at firſt, and when, and how it changed. tow vo) cpu 

Nomen ab Officio We may learn whar the latter (the Officium ) of Office _ 
is, from the Name 3 ſo that the Nomen may be a true Notamen Chencel- 
of the thing, 7 it ought to be.) a 


The 
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So Min- 
ſhew up- 
on the 
word. 


Camb- 
dens Bri- 
tannia, 


P- 143- 


(2) 


The Name of an Office, or Employment, generally imports 
the moſt eminent and noted part of the Employment , though 
it conſiſts of divers parts. Cowel in his Interpreter upon the 
word (Chancellor ) deduces it from (Cancellare ) id eft, Literas, 
wel ſcriptum, linea per medium dedufia, damnare. Which, (as 
the word now in uſe with'us) is to Cancel, or make void ; and 
it is performed by drawing croſs Lines over the Letters Patents, 
or other Writings, to ſignific they are made void, and are to be 
of no farther uſe. 

And this (*tis likely)was borrowed from the Lettices of Wood 
or Iron laid Croſwiſe one over another, to divide or encloſe one 
part of a Room , from the reſt of that Room, ſo thata Man 
might ſce through them 3 within which Incloſure the Judge, or 
Officer fate, fo as to be ſeen and ſpoken with, bur yer defended 
from the preſ* of thoſe that reſorted to them. As 1t is uſed in 


Churches, where the Chancel is divided from the Body of the 


Church , and the Clergy from the People , in the firſt deſign 
of that partition. And this rather relates to the place called the 
Chancery, than to the Chancellor. Bur from the reſemblance of 
this partition, the word is alſo applicd to the Office or Duty of 


' the Chancellor, which was(Cancellare ) to draw croſs Lines over 


A Mini- 
fterial, 
not Tu- 
 aicial Of- 
fice at 
fol 


a Writing, that is, to Cancel it. 

From hence it may be colle&ed, thar at firſt the Chancellors 
principal Imploymenc was, to Cancel Writings , for he had his 
Name trom it. | 

And Cowel cites Lupanus , as teſiffying the ſame. That the 
Name of. Cancel{arivs was belonging to. every Regiſter, who alſo 
was ſtyled Grapbarizs a Scribe, a writer of Writs, or Actuary, a 
Regiſter of the Ads and Proceeding of a Court ; not a Judge, 
bur an Officer, atrending upon Judges ; Q## conſcribendis Fudi- 
cum aStis dat operam. 

Ic appears by Sir Francis Bacon's Reſuſcitatio (before cited) 
That Lurketal (before mentioned for a Chancellor ) was Abbot 
of Croyland, (as the ſucceeding Chancellors till the time of Ki 
Henry the 8th. were generally Clergymen,) and their principal 


_ Employment was in ſerving at the Altar in Spiritual Things. 


And ina Subſcription by Kembaldus,Chancellor to William the 


Firſt, as a witnels to Royal Charters, (among others) he did not 


ſubſcribe in the firſt place, but after divers Biſhops, Abbots, and 
others 3 which ſhews ſomething of his Degree and Character at 
that time. And Mawritizs (Chancellor to William the Conque- 
ror) ſubſcribed as a witneſs to that King's Charter after the Bi- 
ſhops, ' and before the Abbots. Rolle's Abridgment par. 1. fol. 
384- and long before the Conqueſt, in the: time of Etbelbert, 


(che firſt Chriſtian King of the Saxons) Angemandus the Chan- 
cellor 


2 hs 


(37 

cellor (as Sir Francis Bacon ſuppoſes) Ee Charter by 
the Title of ( Referendarins ) a Referee, or Reporter, (as Min- 
ſhew upon that word ) which feems by that to be the higher Ti- 
tle ; and the Office of both, as he obſerves, ſignifies an Officer 


- that received Peritions directed to the King, as Maſters of Re- 


queſts have done of late; and made out Writs and Mandates, 
ſuited to the different Caſes of the Petitioners : Whence 'tis pro- 


. bable, the place of the Office afterwards acquired the Name of 


Officina Brewvium. 

Ic appears by Sir Henry Spelmar's Gloſs. pag. 106. Connefun- 
tur Munus Cancellarii &» Capellani Regis in the time of King 
Ethelbert, nec deinceps, nift raro, disjunguntur : The Chancel- 
lor was uſually the King's Chaplain. 

In the Conqueror's time the Chancellor was ſtyled the Ma- 
ſter of the Colledge of Scribes, or Clerks, which Colledge 
probably was, what we now call the Chancery Office ; whole 
Daty was Diplomate Scribere : whence, what was daily written 
by them have been called (Writs). _ 

Sir Henry Spelman, ib. pag. x06. under the Title or Head, De 
Cancellario recentiori, @ de Cancellaria, ſays, Olim nec pretori? 
fungebatur Furiſdictione, nec Curie alicujus prerogativ# ; which 
ſeems to deny him any Juriſdiction ; and makes the Chancery, as 0fie. 
rather an Office than a Court, even 1n the Latin Proceedings 
of it. | | 

And mentioning Gerwaſeus Tilburienſis, (ſuppoled to be the 
Author of the Black Book in the Exchequer} in Henry Il. time , 
and Brafon, who was a Judge in Henry HI. time, treating of _ 
the Chancery ; Non deCuri2 (lays Sir Henry Spelman) intelligen- 


' di ſunt, ſed de Officind Brevium &» Chartarum Regiarum. 


8 H. 4. 13. b. by Gaſcoignchiet Juſtice, it is ſaid, The Chan- 


®. 
” 
- 


_cery isnot a Judicial Court. See the true Natnre and Duty of 


4% 


the Office of the Lord Chancellor, fer our by our ancient Author . 
Fleta, Tib. 2. cap. 12. to dire& Suitors to Writs proper for their 
reſpective Caſes. = ; 

Sir Edward Coke, 2 Inftit. 552. and 554. ſays, The Court of 
Chancery, and the King's Bench, are but one place ; that is, The 
Chancery* was an Office in, or belonging to the King's Bench, 
And the Author of Nowarum Narrationum, written in the be- 
ginning of Edward Il. (4th Inftit. $4.) calls it a Court, yet 
he correAts and qualiftes it again, and fays, the uſe of it was, 
Pro Brewibus Originalibus emanandis, ſed non pro placitis Communi- 
bus tenendis. It had no Judicature. And Sir Henry Spelman 
further obſerves, That Briton, (ſuppoſed to be the then Biſhop 
of Hereford) who wrote in the time of Edward I, giving an 
exact account of all the Civil Courts in his time, De hac tamen, 

Ll. (meaning 
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(4) 
(meaning the Chancery) ne werbum ille, ner, quod ſciam, alins 
quiſquam, ante evum Edvard; Tertii, wel enum circiter. Then 
it began (it ſeems) with a Juriſdiction at Common Law ; where- 
by we may conjeGure, that about the time of King Edward IIT. 
or Richard 1I. time rather, that Office ſet up for a Court, as what 
here follows ſeems to concur with 3 and then began their Latin, 
7hen the and Common Law Pleas,as diſtin& and ſeparate from the Court 
Chance- of the King's Bench;' And upon the Judgments given in their 
a Office, Common Law and Latine Proceedings, (which Sir Henry 
pcs for Spelman conceives not to be very ancient neither) Fitz. 
4 Abr, Error. 70. Der. 315. plac. 100. Error lies in the King s 
Bench.; which proves the King's Bench to be the Superiour 
Court, whereof formerly it was but a part and mem- 
ber. Nor can the Chancery, to this day, try the Iſſues there 
Jjoyn'd, in matters of faQ, but by the help of the King's Bench ; 
{ure therefore it was very weak and deficient, if it were a Court, 
not to have power to try its own Iſſues. Nor are thoſe (a) If- 
ſues tryed before the Chancellor ; he is not ſo much as preſent 
ons at the Tryal of them , having no Authority in it, but. they are 
tryed before the Judges of the King s Bench ; Dyer 288. plac. 5 1. 
&- Latch. 3. 5. Kep. 92. 9. Rep. 98. and then returned again to 
the Office whence they came, Rolles 2d Rep. 291. Stury and 
Stury's Caſe 21. Fac. ſays, they are bur one Court. Rel! s 2d 
| Rep. 349. by Judge Doderidge towards the end, wiz. That as to 
the Law-Proceedings, the King's Bench and Chancery are but one 
Court. Mich. 10. E.3 fo. 59. (by Shbard ) that the King's Bench, 
aud the Chancery, are but one place. | And does that look like a 
diſtin& Court, where Iſſues are join'd ? but the ſame Court (if it 
be a Court} cannot try thoſe Iſſues z How defective is that Courr 
 thenin its Power? Where ſhall we find the like in the World ? 
It plainly proves, that this High Court of Chancery, in its Ori- 
inal, was but an Office bclonging to the higher Court.gf: the 
King's Bench. | | "Mr 
In ies Equity-Proceedings 'tis not a Court of Record ; this is 
| acknowledged of all hands ; bur ab incertis initiis excrevit ad 
> ... Taſignem Magnitudinem ſays (that Learned Antiquary) Sir H. Sp. 
+ «::oits He makes a conjeQuure of the Original of it's Juriſdiction in E- 
E941:3,99 quity ; | wherein by the way he aſcribes to the King a greater truſt 
>; and power than our Common Law doth own, as ſhall be further 
noted hereafter ; for Rex id poteſt, quod jure poteft, wiz. Sir H. 
Sp. gives the King a power of deciding Cauſes in his own per- 
lon, and. of mitigating the rigour of the Law by himſelf alone ; 
Ualcts in this laſt, he be underſtood only in his Prerogative of 
Pardoning, which belongeth to the King. But he moderates what 
he had ſaid before, of the Latitude of the Prince's power ; a2 


b; Tuſtitis 


(5) 


Tuftiti2 exhibend2, by ſubzoyning, that the Prince ſtill did it by 
che Adminiſtration of his Court of Peers and Barons ; which, 
according to the Diale& now in uſe , muſt refer to the Lords 
Houle, or Houſe of Peers. And by his Margent he underſtands 
the Reſidence of the Court of Peers, which he {peaks of to be 
( Aula Regs, ) ſometimes fo called in the Saxon Laws ; and here 
indeed was the true and ancient Right of the Juriſdiction 1n 
Equity; and (Curiz ſue) conſiſted of the Peers. Barones olim 
de cauſis cognoſcebant ad aulam Regiam delatis. 1b. Sir Hen Spel- 
man's Gloſ. pag. 68. Inter privilegia Baronum,on the word ( Baro. 
But that I may make haſt (as this great Qfficer the Chancellor 
himſelf did, in proceſs of time from bis minority , and the firſt 
dawning of his power, to bring him to his Magnitude ;)I proceed 
to enquire about what time, by what ſteps and degrees, by what 
Means, and upon what Occaſion, he arrived to his Altirude and 
tranſcendent power, as our Authors inſtruct us. - 
But before I enter upon it, let me premiſe ſome few things, 
which may guide us in paſſing a Judgment upon what is lo {er 
down,and I ſet down nothing as my own private opinion; I only 
make a Colleftion of what 1s delivered upon this Subyect, by the 
moſt grave and learned Antiquaries and Authors; and I ſubmit 


all cothe Judgment of the Lords, for whoſe Information only 


this 1s written. 

F. hath been the Wiſdom, and I may fay the true natural Ge- 
nius of this Nation, from its Original and Infancy, eſpecially 'in 
Adminiſtration of Juſtice , and of what is ſubſervient and con- 
ducing towards it, to place the Power and confer the Truſt, not 
in any one ſingle Perſon, but in many or more than one. 
it is the Advice of a Lord Chancellor , Sir Francis Bacon, as to 
the very Jurisdidtion we are Treating of, which he calls Pretori- 
. en; let it not (ſays he) be aſſigned over to one Man, but: conftit 
of many , becauſe it lietle differs from the power of making 
Lay... and he would have their power limited to caſes heinous 
and extraordinary, and not invade ordinary Juriſdictions ; and 
chat it reſide in the Higheſt Courts of Judicature, (which withus 
1s the Houſe of Lords) leaſt it prove a matter of Supplantation of 
Laws: See his Advancement of Learning,pag.445.and pag.446. the 
434 Aphoriſm. Above all, ſays he, it moſt imports the certain- 
ry of Laws, that Courts of Equity do not ſo {well and overflow 
their Banks, as, under pretence of mitigating the rigour of the 
Laws, to difſe& or relax the Strength or Sinews thereof, 
_ bydrawing all to Arbitrement. The Lord Coke in his firſt Infizt. 
1155: aand Phowd.in his Commentaries, take notice, that the wil- 
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(5s ) 
Twelve Judges Sworn to the Common Law ; in no Caſe by one 
ſingle Perſon. 

Sir Henry Spelman affirms, that this was the Geniusor Humour of 
all Exrope. But, to confine onr ſ{zlves to our own Nation, he 
particularly obſerves, that, Priſci noſtri Reges coram Onmi Regno 
Jurabant , &c. Tuſtitiam per Concilium Procerum regni ſui ten- 
turos. The Kings alone never did determine matters either in 
Law or Equity. Ingens Exemplorum Multituds, quibus priſci ili 
 Reges Cauſas ad palatium ſuum allatas, non Unis alicyyus judi- 
cio, fed Communi Procerum Concilio defteniere. This circumlciibes 
that unlimiced Power, which in the beginning of that Paragraph 
Sir Henry Spelman ſeems to aſcribe {ingly and ſolely to the Kings 3 
from whence the Advocates of the mighty Power of the Chan- 
cery, (hke true Herodians, who cried up Herod; would de- 

+ rive the like to their Chancellors. Feſſe autem (meaning it of 
our Kings) tavte rei mole, coguntur exemplo Moyſis, Tudiciorum - 
lancem Delegatis credere. No doubt but ir was done by the Com- 
mune Concilium of the Nation, as Mr. Selden in his Titles of 
Honour concludes of many ſuch like publick Tranſactions ; tho 
the Records and Rolls of them are not now extant. Turnc ere- 
Etis feorfim a Palatio Tribunalibus, ( pointing, as he ſuppoſes, ac 
the Original of our Courts of Weftminſter-Hall) Singula multis 
quamwvis ex Canone judicaturis (tho tied to cettain Rules) Nul- 
lum unico Subſtituerunt Tudici, Tuſtitiam, (uti veritatem) rati 
tutins, apud plures conſervari. Negque ideo, wel in Curits ipſts 
infinis &» Ruſticanis (this beſt ſhews the Nations Humour ) Mo- 
nocriten preferebant qualemeungque ; it would not be endur'd. The 
Freeholders in the Country Courts, meant by the Curie ruſti- 

cane, were to determine Fact and Law both : that is, were the 
ſole Judges of the Folkwotes, or Country Courts : Only there lay 
an Appeal in exorbitant Caſes, that 15,in extraordinary matters,ad 
Palatinn Regni, and they received a Determination from the 
King, ' (not from him alone) but E Concilio Procerum, + 

This expounds the Law of King Edgar. Lambert de Þriſcis 
Anglerum Legibus, pag. 63. Viz. Nemo in lite Regen appellato, 
niſi quidem domi (wiz. the Country Court) conſequi non poterit. 
Sin Stmino jure domi urgeatur; ad Regem, ut Is onus aliqut ex parte 
allevet, provocato : that is, Moderate the rigour of the Judg- 

', ment, not alone, nor by a Chancellor, but by advice of the 
Peers, as before is manifeſtly proved. 


& 


Fudges Sir H-nry Spelman proceeds further to obſerve, that ſeveral ,_ 
end - ſubſcquent Statutes which gave power 1n many particular and Ii- 
Chance/- Mited matters ro the Chancellor, never referred them tO him 
bor. alone, but ſtill m ConjunGion with others. 3 t. H. 6. C. 4. the 
Chancellor has power given him, calling ro him any of _— Ju- 
| ices 


FT] 
ſtices to proceed by their Advice, even in the Court of Chancery 
ik «EE 4+ Inter Cobb &+ Nore, by Authority of Parli- 
ament, Power 1s given to the Chancellor and Two Judges, to. 
order a matter of Collufton. In all this the Humour and true 
Genius of the Nation was ſtill purſued. He inſtances too in 
the Statutes made in the 2oth year of Edward III. abour the 
Foreſt of Windſor, and in the Statute abour Afſizes of Novel 
Diſſeifin, whereby in ſpecial Caſes pro tempore only, Power 
'was given to the Chancellor, in ConjunRion wich others. 


Tn the Caſe of Prohibitions, in Sir Edward Coke's 12 Rep. | 


* See Sir 


63. * Bancroft, Archbiſhop of Canterbusy, had informed King. Edward 


7ames the Firſt, That the King himſelf might decide Cauſes, xc. 
in his Royal Perſon ; and that the Judges are bur Delegates ot. 
the King ; and that the King may take what Caules he pleaſe 
to determine, from the determination of the Judges, and may 
determine them himſelf. And the Archbiſhop {aid, that this 
was clear in Divinity, that ſuch Authority belongs co the King 
by the Word of God. But Sir Edward Coke (then Chiet Ju- 
ſtice) 1n the Preſence, and with the clear Conſent of all the 
Judges of England, and. Barons of the Exchequer, anſwered, 
That the King in his own Perſon cannot adjudge any Caſe, ei- 
ther Criminal, or between Party and Party ; but it ought to be 
derermin'd in ſome Court of Juſtice, according to the Law and 
Cuſtom of Ezgland. 4 Inftit. in theChap.of the King's Bench, fol. 70. 
The King that; 15s, the Law and Conſtitution of the Govern- 


ment) hath committed all Power of Judicature to ſeveral | 
Courts of Juſtice. This is neceſſary to be remembred, becauſe - 


it is confidently attirm'd by the Advocates of the Equity-Juciſ- 
diction of the Chancery ; that the Kings of England anciently, 
and ar the firſt, did Adminiſter juſtice, and more eſpecially did 


mitigate the Rigour of the Law, by Equity, in their own Perſons 
alone; and afterwards did LOEe the ſame Power of Equity 


to a fingle Perſon, (the Chancellor ) who (as they phraſe it) 
hath the diſpenſing of the King's Conſcience, as well as the 
Cuſtody of it: And that, to the King alone, in ſuch Ps 
an Appeal doth lie ; which, by what hath been already faid, - is 
manifeſily untrue, as ſhall yet be further made our. 
Sir Fobn Forteſcue (who was a Lord Chancellor) ia his Book 
De laudibus Legun Angliz, pag. 64. lays, to Prince Edward, 
(Son to King Hewry VI ) proprio ore Nullus Regum Anglie Ju- 
dicium proferre wiſus eft, & tamen ſua ſunt omnia Judicia regni, 
licet per Alios ipſa reddantur. Juſt as all our Laws are ſaid to 
be the King's Laws ; not that he hath the ſole Legiſlature, (as 
Sir Robert Filer doth weakly, or rather wiltully, tho ground- 
leſly infer ;_) but Denominatio ſamitur 4 Majore, as is moſt frequent 
In 
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1n common Uſe ; it is but an Fmbrio till he quicken it by 
paſſing the Bill. 

In the next place, Let us enquire at what time, and by what 
occaſion, this Juriſdiction of the Chancery in Equity began ; by 
which it may appear, whether it be Entitled to it, either by 
Preſcription,or by AQt of Parliament, for Non datur 0D The 
ſame Proofs and Authorities will ſerve to manifeſt theſe : : 7. H. 
7. Keilway 42.b. by Vavaſor. The Sub-Penibegan in the time 
of Edw. II. and thac (ſays he ) was againſt the Feoffee upon 
Confidence, that is, ro Uſes. Mr. Lambert, who was a Ma- 
ſter of the Chancery, {Sir Edward Coke 2 Inflit 552, in his 
Archeion. Pag- 72,745 58. ſays, that the Kings uſed to refer mat- 
ters in Equity to the Chancellor, (from whence the Chance]- 
lor was anciently Styled (Referendarius) as was noted before ) 
or to him, and ſome other of the Council. And tho' this doth 
not, (as he obſerves ) plainly ere& any Court of Equity ; yet 
(as he ſuppoſeth) it is the laying the firſt Stone of the Chancery 
Court : and pag. 73. Thar in the time of Edward II. it was a 
Newly EreSied Court, which may be underſtood of its Latin 
Pleas. The Book called, The Diverſity of Courts, written in 
the Reign of King Edward III. Treats of the Juriſdiction of 
the Chancery, according to its ordinary Power, which are the 
Latin Proceedings, or by the Rules of the Common Law ; bur 

. ſays nothing of that which the Chancellor holdeth in Equity. Ez 
quod non invenis uſquam, eſſe putes nuſquam. It was enabled 
to deal in ſome ſpecial and particular Cafes by Parliament, which 
were but Temporary neither ; which proves, that in ſuch or in 
the like Caſes, 'the Chancellor could not meddle without the 
help of Ads of Parliament : Nor were thoſe Caſes refexred to 
his Equitable or Arbitrary Power neither, as ſome miſappre- 
hend. For Sir Edw. Coke 4 Inftir. fol.82: ſays, That Acts of Par- 
liament g1ving Power to the URS to hear and determine 
Cauſesin Chancery,are ever intendedof the Court of Recordgthere 
proceeding 1 in Latin, Secundum Legem &p- conſuetudinen Anoliz, 

No Re- Which Power 1s not conteſted. And Mr. Lumbert, pag. 7 4.ut ſupra, 
pores of ſays, he docs not remember, that in our Reports of the Com- 
> net ” mon Law, (in which Reports, under the Titles of Conſcience, 
To Chew or Sub-Pena in Fitzb. or Brooks Abridgment, many Caſes of 
= 16, Equity in the Chancery may be found ) there 13 any mention of 
:imeofk. Cauſes before the Chancellor for help in Equity ; but only from 
en the time of King Henry IV. im whole days, . by reafon of thoſe 
om inteſtine Troubles between the Two Honſes of York and Lanca- 
freer; Feoffinents to Ule did either firſt begin, or firſt grew com- 
The0cca mon 3 for Remedy in which Caſes chiefly, the Chancery Court 


fon. was then fled unto. 
No 


(oY. 

No Book-caſe, (ſays that great Champion for the Coinmon 
Law, Sir Edward Coke, 2 Inſtit. 5 52.) nor Reports of the Law, 
make any mention of any Court of Equity in the Chazcery uſed, 
before, or in the Reign of King Henry V. but they ſpeak of 


the Chancellor's ordinary Juriſdiction, which is at the Common 


Law, and by Latine Proceedings; which proves they were 
very rare at that time. 2. 

The few Cauſes heard by the Chancellor, in the Reigns of 
King Henry VIth and Edward TVth, in Equity, by Engliſh 
Bill, are moſt of them concerning Uſes of Land. And how 
great an Invaſion that new Inventiow of Uſes was upon the 
Laws of Exgland, (both the Common Law and the Statute 
Law, ) and how pernicious they have been to Men's Eſtates 3 
and what occaſion they have been of Contention and mulriply- 
ing Suits, ſhall appear by what follows ; See Doctor and Stu- 
dent, pag. 71. to that purpoſe. Sir Edward Coke's 2 Inſtit. 555. 
affirms, That no Act of Parliament printed, or unprinted, gave 
the Chancellor any power to hold any Court of Equity. The 
Stat. of 36 Edw. III. Cap. g. without queſtion, (fays that 
Grave and Reverend judge, and true lover of his Nation ) re- 
fers to the ordinary power of the Chancellor ; but gives him no 
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ſhadow of any Abſolute Power, (meaning a Power of Equity. } : 


See the 2 Inftit. fol. 553. 
See that remarkable Cafe of Sir Richard le Scrope, in Sir Ro- 
bert Cotton's Abridgment of the Records of the Tower, pag. 35 r. 
Numb. to. (exceeding pertinent and nſctul in many reſpects to 
our preſent Enquiry, and gives great light to us in many things ). 
Ic is mentioned alſo in Coke, 2 Infiit. 553. it happened Azno 
i7 of King Richard IT. John de Windſor complain'd by Petition 
to the King, againſt Sir Richard le Scrope, and Sir Fobn Liſley , 
tor detaining divers Mannors in Cambridg ſhire from him ; to 
which, (as he alledged), he had a Right and Title. Both Par- 
ties ſubmitred the matter to the King's Arbitration 3 The Kin 
cominitted it to the Council, (nor to the Chancellor alone, ) the 
Council decreed it for WWind/or, (then Plaintiff, ) under the Privy 
Seal ; they ſent ro the Chancellor to confirm that Decree or 


Award, under the Great Seal ; which was done, and a Special 


Injun&ion to Sir Fobn Liſley ; and a Writ to the Sheriff to Ex- 
ecute it; (A ſtrong Caſe in all its Circumſtances). . Sir Fohr 
Liſley, one of the Defendants, not ſatisfied with the Decree or 
Award, Petitions the King 1n Parliament ; that 1s, Appeals from 
it, and prays the Matter may be determined at the Common Law, 
notwithſtanding the Decree or Award fo confirm'd. The King 
by Privy Seal, Orders the Chancellor to Superſede the Injuncti- 
on, and the Writ and Decree. The Decree was revers'd, and 
| | D both 
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( 10 ) 
| both Parties orderd to ſtand to the Common Law ; and Windſor's 
Petition was diſmiſſed. Sir Edward Coke ſays, that this Decree 
ſo made by the Council, was the firſt Decree in Chancery, that 
he could find; and that upon a deliberate heating of the whole 
matter, by the Lords in Parliament, ir was adjudg'd, that 
Sir Fobn de Windſor ſhould take nothing by his Suit, bur ſtand 
to the Common Law , that is, ( according ro our now uſual 
Language, ) His Petition or Bill in Equity was diſmiſs'd, and 
the Parties ſent ro the Common Law. I deſire that both theſe 
Authorities laſt cited, may be compared together, wit. Sir Ro- 
bert Cotton's Abr. and Sir Edward Coke's 2 Inflit. 553. the one 
gives light to the other ; Funds juvant. This Inſtrufts us in 
the method of Proceedings i in Equity, uſed in the time of King 
R, II. and moſt likely in the times preceding : Not to the 
Chancellor alone, but to the King himſelf, to be referr'd to 
the Councel. And the Caſe of Sir Richard le Scrope, was 1Nn a 
matter where there was remedy at Law, (fo that they were out 
of their way, in Petitioning to the King in it); - and therefore 
the Decree was reversd by the Lords in Parljament, before 
whom the Appeal did properly Iye; nor would the Lords 
themſelves determine it upon the Merits of the Cauſe ; viz. who 
had the righe, but referred the Parties to the Common Law, to 
the right courſe ; and yet it was a Decree made by the Submiſſi- 
on of all. Parties to the Arbitration. So ready were the Lords 


at that time to do right to the Common Law : Sir Edward Coke 


ſays, this was the firſt Decree made by the Chancellor in the 
Chancery, who did, (as it ſeems) in limine titnbare, (ſtumble 
at the very Threſhold) 3 which (ſome ſay) is ominous. The 
Proceedings in this Caſe of Sir Richard le Scrope, was (as [ 
find) when ſhomas Arundel, Biſhop of Ely, and' afterwards 
Archbiſhop of Canterbury,"was Chaellor- who, no doubt, did 
much influence the King and Council, in making the Decree. 

They have been Churchmen, and diyers of them of the 
higheſt rank, (Cardinals,) who are upon good ground ſuppoſed 
ro »h the Grſt Setters up, and promoters of this abſolute Pow- 
er in Chancery ; the Chancellors generally in thoſe elder- times, 
being of the Order of the Clergy. 

And they began (as is ulual in beginniogs) with great mode- 
ſty, and co exerciſe their Power in ſome few Cafes, which 
failed of ordinary help; and when Parliaments were nor ſo 
frequent as formerly, to whom recourſe ſhould have been , 
and who would have cenſured fuch aſſuming of new Juriſdihi- 
ons,(as they afterwards very frequently did_). And the Serters up 
of this new Juriſdiction, would not at firſt adventure to do it by 
One i GOT alone, tho neyer ſo high, but with the Con- 

currence 


(it) 
currence of the Judges; and they too, not ſent for into the 
Chancery, to attend and afliſt the Chancellor ; but thoſe new 

Caſes of Equity were ſent into *the Exchequer Chamber, where $: Fit; 
the Chancellor himſelf reforted to the Judges, with their Cau- ES” 
ſes in Equity ; and theſe are many of them reported in our "3 4: 
Year-Beoks of thoſe times. And thoſe Cauſes were conſtantly 46r. +. 
determin'd by the opinion of the Judges; and this method Conſei- 
took off the Judges, {whoſe Superiour the Chancellor was, in Pf. 22: 
Dignity and .Grandeur_) from oppoſing that new Juriſdiftion, p;,*,« 
by granting Prohibitions to ſtop the Proceedings of the Chan- 

cery in ſuch Caſes, as it was their Duty to have done. 

See Mr. Selden's Notes upon Fleta ; How the Clergy, (who 
ancrently had their Sole dependence upon the Biſhop of Rome, 
and held themſelves not Subje& ro the Temporal Power, ) Rtill 
promoted and endeavoured to introduce the Civil Law into 
this Realm, bur yet were ſtill withſtood by the Lords and Com- 
mons, who were always hearty Friends to the Common Law. : 
Sir Edw. Coke's 2 Inſtit. fol. 626. at the end of that folio, it 15 
ſaid, in the Indictment againſt Cardinal Yofſey, and charged 
upon him, that he intended Antiquiſſmmas Anglie Leges penitits 
ſubvertere, &+ enervare, Univerſumque hoc Regnum Anglie, @&- 
ejnſdem regni populnum Legibus Imperialibus, wulgd diftis Legibus 
Civilibus @&*» earundem Legum canonibus, imperpetuum Subju- 
gare &» ſubducere, &c. Cardinal Wolſey's being in the height of  - 
Favour and Authority with King Henry VIHE hated both Parli- 
aments, and the Common Laws ; and he was the means that but 
one Parliament was holden in Fourteen Years. 

The Common Law wag'the true Natural and Original Law Th cn 
of England, uſed ever ſince the departureof the Romans, and ;j. _ 
brought in by the Engliſh Saxons again; Qui ſuis tantummods Law # 
quas ſecum, © Germama (whether they had tranſplanted them) anczentls 
attulerant, Moribus uſt ſunt, only their ancient Cuſtoms, and 
no other. Ceſarei Furis (lays learned Selden ) uſns plane re- 
peritur Nullus per Annos amplins Septingentos, (more than 700 
years). There was no Chancery-Law to determine matters of 
fat, (a4) much leſs titles of Freehold, by Depoſitions of {a a) br: 
Witneſſes only, or by an Abſolute or Arbitrary Power, in all vutgoR 
that time of 7oo years. No Man was ſuffer'd to have a Civil 15. 5+ 
Law Book in his keeping :* King Steph-n by his Edit did for- x rp 
bid it. The Saxons, Danes, and Normans owned no other _ 
Law, than that Law which Angloraum Commune wocitamns, lays 7: 
_ the famous Selden im his. Diſſertatio at{ Fletam, pag. 502, 503, og 
505, 506, 508. And Johannes Balens tells us, that Theobaldus jnto Eng- 
Cantuarienſis Archiepiſcopus quaſdam Leges in Angliam attulerat, ere 
ſed eas, nt Reipublice nocivas, Rex Stephanu# perpetuo Parlia- are com- 
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ment: Decreto dahmavit, delewit, incendi fecit, The Common 
Law was in King Stephen's time, and before (lays Se/den) the 
Study of Men that were otherwiſe Learned roo. Sed Moribus 
Majorum tantum, patrioque utebantur illi Ture; quod &» ante G)- 
ad noſtra uſque tempora Angliz Commune wocitatur ; and their 
Studies were furniſhed with the Prefidents of Judgments, and 
Copies of Reports of Law-Proceedings, like thoſe of our 
Year-Books ; and no other were cited in their Courts. Andthe 
Students and Reſidents at the Inns of Courts, who afterwards 
were the Countors or Pleaders, were not Clerks or Sollicitors, 
(as many now adays are, to the declining of that Noble Profeſli- 
on), But the Sons of Noble Men, and of the beſt of the 
Gentry, as we read 1n Sir Fohn Forteſcue, in his Treatiſe De Lau- 
dibus 'Legum Anglie. -----Furis Anglicani ( ſays Excellent Selden ) 
ut Supra 537. quod Commune wocitamus que Gentis bujus Genio 
ab intima Antiquitate adaptatum fuit, Singularis eſtimatio, atque 
inde, non immerito0, in eodem adheſio conftans, &- ſane per- 
HnaX. - 
In that great queſtion, (ſays Selden in his Diſſertation, ib. 5 39.) 
concerning the right of Succeſſion to the Crown of Scotland, 
referred by all Parties and Pretenders to the Deciſion of our 
King Edward I, Anno Regni 19. @» Anno Dom. 1292. about 
which they met at Norham, in the Biſhoprick of Durban. It 
was Debated as a Preliminary, whether it ſhould be judged 
and decided by the Law of England, or of Scotland, or the Ceſa- 
rean, or Civil Law, as being the Jus Gentinm ; (ſee Riley's 
Placita Parliamentaria, 143. in the middle of that Page, ) our 
King Edward I. being the Soveraign or Superiour Lord of Scot- 
land : It was concluded before Roger de Brabazon, (a Judge 
of the King's-Bench; Sir Edw. Coke ſays, Ch. Fuftice, 2 Inſtit. 
554. )the King's Delegate or Subſticuce.for that Great and Noble 
Occaſion ; That the Ceſarean or Civil Law, ſhould by no means 
be allowed of : Ne inde Majeftatis Anglicane FJuri, fieret de- 
trimentum. And Selden, ſpeaking of the Civil Law, pag. 540. 
ib. ſays, about King Hepry IIld's time, Tus Ceſareum was new- 
ly brought in, Er 2 nonnullis, maxime ex genere Hieratico, pro- 
culdubio perquam adamatum, atque pre Anglicano in pretio habi> 
tum. See that admirable and right Engliſh Preamble, to the 
Stat. of 25 H. VII. Cap. 21. What Laws only are binding 
to this. Nation, viz. none,but thoſe Laws which the People of 
England have taken at their free Liberty, by their own Conſenec 
to be uſed amongſt them, as the cuſtomed and ancjent Laws 
of this Realm, origioally eſtabliſhed, and none otherwiſe: Not 
any new Rules deviſed, ex re zat2, at the, Diſcretion of any 
one Man, tho never fo Great, or Wiſe, or Learned; but never 

| conſented 
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( 13 ) | 
conſented to by the Nation, and from the firſt appearance of 
them, declaim'd againſt by feveral Acts of Parliament, and by 
a multitude of Petitions of the whole Commons in Parliamenc; 
complaining of their Proceſs as a Novelty, began ac firſt bur 
about Richard [T. or Henry IV. time ; a time of great Trou- 
bles. See to this purpoſe Cott. Abr. 2 H. 4+ Nu. 69. 3H. 5, 
Nu. 46. 9 H: 5. Nu. 25. Roll. Abr. 26. par. n. fol. 37 1. D. au. 2. 
Yet let me here obſerve one thing more by the way, namely, 
that from theſe beginnings here, of the Chancellor's Power, 
tho ſo reſtrained as we ſee, by the ſeveral: particular Atts of 
Parliament that gave them: Occafion was taken afterwards to 
Engroſs the Power of Equity, and to take it from the higheſt 
Court of the Nation : And thoſe that plead for it, do without 


all ſence or reaſon, aſcribe it to ſome few As of Parliament; 


that referred ſome particular Caſes to him, as fairly giving him 
the power 3 whereas thoſe Ads of Parliament manifeſtly ſhew 
the contrary. UVicunque wero, (lays Sir Henry Spelman,) ſe res 
babuerit, fiquidem wel Exutis ſoctis, wel cedentibus (ſhaken 
off, ſitting ſilent, or weary of being Mutes) apxd ipſum Oni- 
cum, (meaning ſtill the Chancellor) remanſit tandem Furiſdifio. 
It ſo came to pals, that he could not well tell how, that the 
Chancellor graſp'd it all, and ſhook off his Aſſociates, or they 
prov'd Deſerters. At 
ry Spelman mentions, viz. 36 E. 3. Cap. o, as truſting the 
Chancellor ſingly ; but it hath been already ſhewn, that - the 
matter ſo intruſted by that Statute, had no reference to Equity, 


And one A@& of Parliament more Sir Hez-' 


nor indeed to any Judicial power to be exerciſed by him, but 


meerly as miniſterial rather, directing Remedies by Writs, in 
order to a Deciſion by a Legal Courſe, and by the Commion 
Law. Heproceeds farther, wiz. Aſcitiſque & protraGiis in Can- 
cellariam pluribus quam Fuſtum wvidebatur; Popnlus (meaning 
the Commons in Parliament) ar cendemr cohibendam Legem rogat, 
non autem tulit, ſed benigte a Rege reſponſum eft, (as was wont) 
mandaturum ſe id parcins freri quam privs ſolitum. This was 
4” H, 4. about which time the Chancellor firſt began to arro- 
gate to himſelf this power, (as ſhall be more fully ſhewn 

hereafter.) | - | 
See Sir Rob. Cott. Abr. pag. 410. 2 H. 4. Nx. 69. a Peti- 
tion of the Commons againſt the very Original Proceſs of Sub- 
Pena, that it might no more be uſed ; and that the Snbjets 
might be treated according to the rightful Laws of the Land, 
anciently uſed; ſee Rolles's Abr.part 1.fol.370.more at large. And 
that this Proceſs was illegal, appears by anothier Petition of the 
Commons, 4 H. 4. Nu. 78. Vid. Roll's Abr. ut ſupra. The 
Commons in their Petition 4 HH. 4, Cott. Abr. Nu. 7g. pray, _ 
|= the 
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( 14 ) 
the Suggeſtions made in Chancery, may be tryed by a Jury; and 
if they be found falſe, thar the Jury may give the Defendant 
damages: And that the Plaintift, before he be allowed to 
take out a Sub-Pena, may find ſufficient Surety to anſwer ſuch 
Damages ; which ſhews the good Opinion the Nation had of 
Juries. 

The Petition of the Commons, 4 H. 4. Ns. 1 10. intimates, 
that all the Eſtates of the Realm, were in danger by the Chan- 
cery-Proceedings, and they pray remedy for God's ſake. It is 
very uſeful and pertinent alfo, to fet down what further Sir Hen- 
ry Spelman mentions : Simile quiddam (lays he) agitatum fernnt 
in Parliamento, Anno primo of King Henry VI. Sc. Neminem ad 
Cancellariam provocaturum, . cni duo Tufticiariorum Regis non fer- 
rent teſtimoninm hand Subvenire Legem Terry. Two Judges of 
theCommon Law, (which is call'd the Law of the Land, in di- 
ſtinQion from the Chancery-Rules, ) were to make way for eve- 
ry Bill in Chancery, by their firſt certifying, that the Plaintiff 
had no Remedy at Law: which was an excellent expedient , 
and worthy to be made a Law by a ſhort AQ, to be paſt for 
that purpoſe, 

The Judges of the Common Law, who are Sworn to 
maintain the Law, were thought the moſt competent, and wor- 
thy to be entruſted in it; and not look'd upon as partial and 
unindifferent, which i a Scandalous Refle&ion upon the Go- 
vernment and Conſtitution. See the 2 Inftit. of Sir Edw. Coke, 
pag. 544. there is a Writ direGed by King Edw. TI. to the 
ſudges of the King's:Bench, m theſe words : Vos Locum a0- 
ftrum in placitis teneatis & noſtram preſentiam ſupplere debeatis ; 
and in the Caſe of Walter de' Langton, ib. fo. 573. Contemp- 
tus minifiris dontini Regis faSto eidem Domino Regi inferunur, ſays 
the Record, in the 33th year of King Edw. I. 

ec appears, .that the Chancclfor could not AQ, no, not in 
many ordinary Matters, till enabled by the Parliament, See 
14 E. 4: fo. 1. Brook Abr. Tit. Brief. plac. 483; and then his 
Power was limited, and he alone was not entruſted, but he 
| had an Aſſociation of others. Quantum nutatus ab illo | It far- 
ther ſhews when he began to enlarge and aſſume a greater Pow- 
cr, and how unwarrantable it was in his firſt Exerciſe of it, 
not grounded upon any good Authority ; for we ſhould have 
been ſure to have heard of it in the King's Anſwers to the Peti- 
tions of the Commons againſt it, (as was conſtantly uſed upon 
ſuch Petitions, where there was any Law to warrant what was 
ſocomplain'd of 3 ) had there been any, either Preſcription or AQ 
of Parliament, the Chancellor being conſtantly the chief Per- 


fon among the Fryers of Petitions in Parliament, and framing 
' the 


( 15) 
the Anſwers of thoſe Petitions in Parliament; together with 
the Biſhops, Lords and Judges, which of late hath been whol- 
ly diſuſed. | | 

And laſtly, it proves how early this new Juriſdiction of the 
Chanceries Proceeding in Equity, - was decry'd and exclaim'd 
againſt, not only for the Abuſes in the Adminiſtration of it, but 
for uſurping a Juriſdiction, not founded upon any govd An- 
thority, and carried on by the Potency and Greatneſs of the 
Chancellor. Nor was there any the leaſt pretence of any Pre- 
ſcription or Ad of Parliament, ro ſupport it : Nor was it ta- 
ken to be any part of -the Law of the Land, or of the Com- 
mon Law, tho taken in the largeſt ſence ; but rather contra- 
; diſtin, and indeed oppoſitetoit, and deſtructive of it- 

Sir Henry Spelman at laſt takes leave of this great Officer, and 
of his Court, by ſhewing what a mighty encreaſe came flowin 
in from that ill Weed, (the Invention of Uſes or Truſts, which 
are ſtill the ſame.) But to this point there are plenty of far 
greater Authorities and Authors, for whoſe Teſtimony herein 
I ſhall reſerve it. Ls 

Another thing to be premiſed, is, that as the King had no 
ſuch Power himſelf ſingly, and in his own Perſon only, to de- 
cide Cauſes of Equity, and therefore could not Delegate ir to 
any one Man, (as 'tis pretended he might; .) ſo, and upon the 
ſame ground and reaſon, the King by our Law could not by 
his Commiſſion, Ere& any Court of Equity. It can be groun- 
ed and warranted only upon a Preſcription, or an A& of Par- 
lament ; neither of which can be pretended to, in the mat- 
ter in hand; it was ſo adjudged 26 El. in the King's-Bench-. 
Sir Edw. Coke 4 Inſtit. fol. 87, &- 97. That a Court of Equi- 
ty cannot be Ereed, but only by Act of Parliament, or Pre- 
ſcription. And the like in the Lord Hob. Rep. 63. Reſolv'd 
alſo in Marmaduke Langdalk's Ca. 13. Rep. 52. That 
the King cannot raiſe a Court of Equity : the reaſon is, 
becauſe a Court of Equity proceeds by the Rules of the Civil 
Law, and not by the Common Law. 6 Rep. x 1. b. and 2 In- 
ftit. 71. The King may appoint a new Court, and new Jnd- 
ges, but cannot change the Law. Hall. 8. H. 4, fol. 7g. by 
Gaſcoign , That the King by his Charter cannot out the People 
of their Inheritance , which they have in the Common Law : 
So note, the Common Law 1s the People's Inheritance. 

In the next place, Let us proceed to examine about what 
time, and upon what occaſion, this Court of Equity exerted its 
Power, which hath in part fallen in among our former Enqui- 
ries. For the time and occaſion too, Mr. Laybert in his Ar- 
cheion, pag. 75. refers it to the time of King Henry IV. _ 
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the occaſion was taken from Feoffments ro Uſes : For remedy 
in which Caſes the Chancery was fled unto: With this agrees 
Sir Hepry Spelman, in his Gloſſary, pag. 107. at the lower end 
DoGor and Student, fol. 98. Sir Fobn Davy's Rep. in his Pre- 
face; Mr. Hynt's Argument for the Biſhops Right, @xc. 
pag: 144 OT | 

And to prevent miſtakes herein, it muſt be obſerv'd, That 
the word Equity, hath been very anciently uſed, (long before 
this Juriſdiftion began in Chancery,) but not in a Contradi- 
Qion, or in Oppoſition to the Common Law of the Land, (as 
now it is; ) but either ina mild and merciful Expounding of the 
Law, by the known and ſworn Judges of the Law; or as 
ſynonimous, and ſignifying the ſame thing as Law, Juſtice and 
Right. For the Laws of England were not looked upon then, 
as being like the Laws of Draco, Sanguinary and Cruel, and 


' Rigorous, but merciful and equitable im themſelves, and fo ex- 


pounded and adminiſtred by the Judges of che Common Law. 


' Mulcafter the Tranſlator of the Chancellour Forteſcue, being a Stu- 


dent of the Common Laws of England, in the Reign of King 
H. VIII. could readily obſerve to 'his Reader, from his Study 
of thoſe Laws, and from the Arguments uled by his Author 
(the Excellent Sir Fohn Forteſcne,) Eaſdem noſtrgs Leges nou 


ſolum Romanorum C eſarum, fed &* onninm aliarumt Nationum 


Conftitutiones multis paraſangis prudentia Tuftitia &» equitate pra- 
cellere facile perſpicias. See his Preface. Non quod principi 
placet, Legis wigorem habet, non quicquid de woluntate Regis, tho 
his Will be not Arbitrary neither, but guided by Diſcretion, 
and tho he define ſecundum equum &- bonum ) ſed quod Magna- 
tum ſuornm Concilio | ( Regia authoritate preſtante) &+ habita ſus 
per boc deliberatione, @p- traflatu rele fuerit definitum. So 
writes Brafon, Lib. 3. Cap. g. fel. 1o7- and {o Britton, Sir Gil- 
bert Thorneron, CCh. Juſtice, in the time of King E. I.) and 
Sir Jobn F orteſcue Chief Juſtice, and afterwards Chancellor : 
Theſe invincibly prove the Nature of our Laws. The Kings 
of Ergland, were from the firſt Foundation of the Govern- 
ment, Sworn to obſerve the old known Laws of the Realm, 
which were called Vſus &- Conſuetudines Regni, and that they 
would not ſuffer any Innovafion, which was often attempted 
by the Pope and his Clergy, who endeavourcd to introduce in- 
to this Realm, the Civil and Canon Laws. 

King Henry I. writing to the Pope. upon ſuch an occaſi- 
on, tells the Pope ſtoutly, Notume habeat Sanfitas weftra, quod 
me wivente, Uſus Regni Angliz non imminuentur. Et fi ego in 
tanta me dejeciione poneren, Optimates mei Q9» totus Anglia popnlus 
id nullo modo paterentur. And all the Nobles of England, by 

| : Conſenc 


(17 ) 
Conſent of the Colnmons, wrote to Pope Boniface upon the 
ſame occafion, Non permittemns tam inſolita & tam indebita, Do- 
minum noftrum Regem ( etiamſe vellet) facere, ſen quo-modo-libet 
attemptare. I . 

The Lord Chancellor, and Lord Keeper is alſo Sworn to do 
Right to all, after the Laws and Ulſages of this Realm, (not ſe- 
cundum aquum &* bontm, nor other Rules of Equity.) 2 E. 3. 
fol. 20. lt is faid in that Book, by the Chancellor fitting in the 
Chancery, and ſpeaking of that Court ; This, (fays he) is a 
place of Equity, where we grant a Writ to every one that Saes 
for his Inheritance. So that to iſſue out Writs, as Officina Bre- 
vinm, is by the Chancellor's own acknowledgment, a proper 
work of Equity. Tr ſeems to be the only uſe of the word ( Equi- 
ty,) at that time, 2 Inftit.g 3. 

The Civilian Vinius in his Comment upon Juſtinian's Infti- 
tutes, pag. 20. Nomen Aquitatis (lays he) dupliciter accipitur, 
wel in genere pro aquo, quod cum omni jure conjunctum eſt : wel 
in ſpecie pro eo quod eſt a Fure Civili diverſum. Omnibus Legi- 
bus aquitas ineſſe creditur. Nomenque juris non meretur, quod 
ab omni /Equitate deſtitutum eft. He mentions no Equity con- 
trary to Law, or to Controul the Law; nor any other than 
what was to be exerciſed by the very Judges of the Law them- 
ſelves, in all Cafes that came before them. Plowd. Comment. 


That 13 
meant by 
Equity, in 


the true 


ſence of it, 


466, &©+467. In the Caſe of Eyfton and Studde, it is ſaid, No 


Makers of Law can forlee all things that may happen, and there- 
fore it 1s convenient, that the fault be reform'd by Equity. This 


the Chancery-men will catch at, as making much for their pra-. 


iſe of relieving in ſuch unforeſeen Caſes, where the Law looks 
ſevere and rigorous. But the Caſe cited proceeds further, and 
makes not at all for the Chancery, if it be heard out.. And, 
the Sages of our Law, have deſerved great Commendation, 
( ſays that Caſe,) in uſing Equity in Caſes of Ri our, in the 

words of a Law ; for by that they have mollified ſevere Texts, 
| and have made the Law tolerable. Who are meant generally 
in our Law-Books and Arguments, by the * Sages of the Law, 
but the Judges, to whom by Law belongs the ConſtruQion of 
the Ads of Parliament and the pronouncing of our Laws ? 
See the 2 I::ftit. fol.6 x 1. The Judges in their Anſw. to the 6th 
ObjeQion, @+ 614, &» 618. the Judges only are to expound 
ARs, tho they concern Ecclefiaſtical Juriſdiction : Here is no 
need of a diſtin& Court of Equity. Such a Caſe of Equity 
was that of Reniger and Fogaſſa 3+ the firſt Caſe in Plowd. Com- 
ment. tho determin'd by a Privy Seal, it being in the King's own 
Caſe, concerning the Cuſtoms. ' There is another Equity, fays 
that Caſe of Eyſton and Studde in the Comment, which _—_ 
| ” FF muc 
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much from che former, and may be thus defin'd. Equitas eff 
werborum legis direSlio, efficiens cum una res ſolummodo legis ca- 
wetur Derkis, ut onmis alia in quali genere eiſdem caveatur werbis- 
As for inſtance, the Stat. of .g E. 3. Cap. 3- which gives an 
AQion of Debt againſt Execucors, Tall be extended by Equi- 
to. Adminiſtrators, (tho not within the words.) Bur this 
alſo is done by the Judges of the Common Law. Here is no 
mention of a Chancery-Equity 3 and it had been ( according to 
the right Rules of Lopick,) no good Diviſion, if it had not 
taken in all the parts, called the Membra Dividentia, which 
ought to be Toti adequate, Keckerm. Syſtema Logice, pag. 245- 
regula quarta; DoGor and Student, pag. 27, 28. Equity is to 
be excrciſed in the mild and merciful Conſtruction of a Law ; 
and in ſome Caſes departing from the ſtrict and rigorous words 
of a poſitive Law, rather than oppreſs any Man by it, which is 
not by: appealing from that Law, or from the Court where that 
Law is adminiſtred; but reſorting from the Letter, | to the true 
intent and meaning of the Law, and the true mind of the Ma- 
kers of the Law. Ubi aliad ſuadet neceſſitas, ceſſat humane 
conftitutionis vigor, ceſſat &+ voluntas Nomothete. But this is the 
Darcy of the Judges of the Common Law, .and to be done jn 
the ſame Court, and in the ſame Suit and Aion ; and not in 
another Court, and by a new Suit, under pretence of Equity ; 
for that were to cenſure the Law, and the Judges of the 
Common-Law Courts; and to charge the Law-makers, cither 
with Ignorance, or over-much Severity, which is not to be ſuf- 
tered : Andrthis (lays St. Germin, the Author of that Treatiſe ) 
is ſecretly intended and underſtood in every general Rule, of 
every poſitive Law, according to what-is before remembred in 
this Diſcourſe, out of the Caſe of Eyfton and Studde, in Plowd. 
Comment. and what is ſaid by the Author of Door and Student, 
pag. 27. Laws, ſays he, cover vo be ruled by Equity, which 
15 not meant meerly to be done in another Court, Proceeding 
by Equity, but by an equitable Conſtruction of the Law, in 
the Court of the Common Law, as appears peg. 28. 6, the lat- 
rer end of that Chap. And thoſe Equitable Conftrudions are 
there called Reaſonable Exceptions of the'Law, and hold as well 
in Caſes ar Common Law, as upon Statutes, (as appears by 
the Caſe there pnt at Common Law,) Pag. 29. Cap. x7. and 
on the b. fide of that page, in medio, it is ſaid, the Parties ſhall 
be relieved in the fame Conrt, ng by the Common Law, 
Plowd. 88. b.&» 205. b. | 

Thus in the Expoſition of a Starnees Judges: depart from the 
words of the Law, rather than ran- into an abſurdity or incon- 
io by a too literal Expoſition, (as in the Cafe upon the 
. Stat. 


(19) 
Stat. of Marlbr: concerning Diſtreſſes.) The Judges, Hill. 30. 
E. 3. gave Judgment againſt the expreſs words of that Stat: 
_ tho the words were in the Negative too, as is obſerved in the 
argument of Reniger and Fogaſſa's Caſe. In Plowd. Comment. 


fol. g. b. and it is a Rule in the expoſition of Statures, many 


times to depart from the words, to meet with the mind of the 
Law-makers, whoſe intent (as it muſt be preſum'd) is to do no 
Man wrong. See in the ſame Caſe, in Plowd. fo. 10. and in 
the ſame Book, fol. 57. b. 199. b. &+- 203. Laws expounded 
not only different from the words, but contrary to them, ra- 
ther than do any Man wrong. Such ſence is to be made of the 
words of an AQ of Parliament, as may beſt ſtand with reaſon 
and equity, and which moſt avoids rigour and miſchief. 
Plowd. 364. a. in the Caſe of Stowel/ againſt the Lord 
Zouch, It 1s ſpoken there by one or more of the Judges : Some 
Caſes by neceſlity in Conſtruction, are to be excepted out of a 
Stat. 2 Inftit. 25. Many Caſes may be within the Letter, yet 
not within the meaning of an AQ, 2 Inftit. 107. in Principio, 
110, & rir. and general words of a Stat. may be re- 


ſtrained by Conſtruction, 2 Inftit. 502. and the Expoſition of 


Statutes belongs to the Judges of the Common Law, 2 Inftit. 
618, Hill. 13 Fac. x. in the King's-Bench, Vaudry and Pannell's 
Caſe, Rolley's Rep. firſt part, 331. Iris there faid, thar if a 
Court of Equity made a falſe Sentence, it may be revers'd by 
the King ; that is, by his Commiſſion; for Mic. 42, 43, Eliz. 
in a Suit 1a Chancery, by the Counteſs of Southampton, againſt 
the Lord of Worceſter and others, for the Mannor of Henning- 
bam : It was refolv'd by all the Juſtices under their hands, 
Cwhich is now 1n the Chancery, ) That when a Decree is made 


in the Chancery, upon a Petition to the Queen, ſhe may refer it 


to the Juſtices, (but not toany others, ) to examine and to re- 
verſe it, if there be Cauſe; and the Lord: Chancellor agreed to 
this Reſolve ; and upon fuch a Petition and Reference, the De- 
cree made in that Caſe in Chancery, was revers'd by the 
ces. This was in time before any Conteſt berween the Two Ju- 
riſdiions, viz. in Queen Elizabeths time, and before the Jud- 
ges were look'd upon as not indifferent. 


Juſti- and 


The Fud- 
ges of the 


. Common 


Law, are 
f0 review 
re- 
verſe De- 
crees in 


Chancery. 


Tc appears 3H. 5. N#. 46. That the Commons in a Petition' 


complain, That many were grieved by Writs, which were cal- 
led C Writs of Sub-Pe2na, ) which they fay were not uſed, ll 
the time of the laſt King Richard : That Jobn de Waltham, Bi- 
ſhop of Salisb. of his Subtilty, invented and began ſuch No- 
velty againſt the Common-Law ; and that they proceeded upon 
thoſe Writs, according to the Civil Law, in Subverfion of the 


Common Law: and they pray, Thar an Afton of Debt of 


'Forty 


John de 
"Waltham 
Bi of 
Salrsh. the 
Inventer 
of theWFrit 
of Sub- 
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the wicked 
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The Writ 
of Sub- 

Pzxna cal- 
led a No- 
velty, by a 
Petition of 


tbe Hoſe R. I. it was look'd upon as an inferiour Office, as may be obſer- 


of Com- 


moons, 1n 


the Reign 


of King 


Henty V. 


{ 20.) 
Forty pounds may lye againſt ſuch. See the Record at large, 
Roll. Abr. firſt part, 374. (roo briefly Abridged by Sir Robert 
Cotton ; ) This1s of the Nature of a Preſentment, by the Com- 
mons of England, (the Grand Jury of the Nation, ) and it 
doth invincibly prove and teſtifie the time when this JuriſdiQi- 
on was firſt ſet up in Chancery ; for the Writ of S4b-Pena is 
the firſt Proceſs of that Court, | in Caſes of Equity, and 'tis 
call'd a Novelty, and Names the firſt Inverter (Fobn de Wal- 
tham) who was Keeper of the Rolls, in the time of King R. IE. 
which is now called Maſter of the Rolles; butinthe time of King 


ved upon the Supplication of Will. de Burſtall in the v R. IL. 
Ryley's Placita Parl, in the Appendix, pag. 679. who ſtiles him- 
ſelf A Petit Clerk, Keeper of the Rolles of the Chancery, and 
prays his Patent may be confirm'd by Parliament, as a work of 
Charity. See Sir Edw. Coke's 4 Inftit. fol. 95. &» 96. ad finem: 
And John de Waltham was Burſtall s immediate Succeſſor. This 
allo ſpeaks the mighty growth of that Court; this petit Clerk 
now takes place of the Chief Juſtice of the Common Pleas. 

Let us hear the Judgment of an ingenious Writer, and a 
worthy Perſon, Mr. Hent before mentioned, in his printed Ar- 
gument ſor the Biſhop's Right, in Judging Capital Cauſes in 
Parliament, pag. 144. One may wonder, (lays he) That there 
is nothing in Antiquity, that gives Autþority to ſo celebrated 


_ and biſie a Court, as the Chancery at this day 1s; none can 


be able to Cope with it, but the higheſt and Supream Sovereign 
Power ; (he means, I ſuppoſe, the laſt Reſort, the Lords, ) and 
it is the proper work and care of that Court; (and to that 
Court only, is this addreſs made_). It occaſions (ſays Mr. Hunt) 
a multitude of Suits, tedious in delay : The Expences many 
times equal (ſometimes exceeds) - the Value of the Right in 
diſpute ; and (that which is worſe, ) the Event is very uncer- 
cain. That Court, ſayshe, had-its Riſe from Feofments made 
upon Truſt, to avoid Forfeiture to the Crown,. in times of Ci- 
vil War between the Two Houſes 'of Tork and Lancafter.; 
21 Ecgq. fo.23. Bro, Abr.Tit.Conſcience, plac. 21. by Fairfax. 

Ir encreaſed from the Nicety of Pleadings, eſpecially in AQi- 
ons. upon the Caſe in the Common Law Courts, and fromtlie - 
Potency of the Chancellor, who commonly made and unmade, 
ſays he, the Twelve Judges, 

If we may give due reſpect and credit to learned Sir Edward 
Coke, and tothe Reſolutionsof many Reverend Judges, in ſeveral 
Caſes in ſeveral Kings and Queens Reigns,and allow them to inter- 
pret Acts of Parliament, (to whom, out of all doubt, it does pe- 
cuffarly belong.) Woe may conclude, That upon fuch Proceed- 
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ings in Equity, for matters tryable"by a Jury, and eſpecially 
where a Freehold is concernd, and where (if there be aright ) 
there isan ordinary Remedy for it. I ſay, upon ſuch Proceed- 
ings, be they in the King's Courts Eccleſiaſtical or Temporal, 
or in a Court of Equity, not only a Prohibition will lye co the 
higheſt of thoſe Courts, to forbid them, but a Premnnire alld 
will ie, to puniſhthem ſeverely, be they never fo high; becauſe 
it brings matters tryable at the Common Law, and of Freehold 
and Inheritance, ad alind Examen, and to be diſcuſſed, per a/ian: 
 Legemas ſays Sir Edw. Coke's 2 Inftit. fol. 12+. in the middle 
of that fol. in the Chapt. of Praemmnire; and the very Statute 
made in thoſe Caſes, are Prohibitions in themſelves. | 
If ic were thought convenient, by the Supream Legiſlature, 
to have any ſuch Power exerciſed in an ordinary and conſtant 
uſe of it, poſſibly it might better be depoſited in the hands of 
the Judges, of the, ordinary Courts of the Common Law; 
( whatever Sir Francis Bacon ſays to the contrary, in his Advance- 
ment of Learning, ) which has been ſucceſsfully experiment- 
ed, as in the Jate Court of Wards mixed of Law and Equi- 
ty 3 and in the Court of Exchequer, where matter of Equity, 
by the Stat. of 33 H. VIII. C. 39. is allowed to be pleaded in 
the ſame Court and Office, among the Latine Proceedings; 
But neither of theſe Courts ventur'd upon ſuch a Courſe ; no, 
not to proceed in a Courſe of Equity by Engliſh Bill, till ena- 
bled to do ſo by At of Parliament 3 tho fome have been of 
Opinion, that the Exchequer had ſuch an Equitable Juriſdiction 
by Preſcription. And it is a thing to be admired, that after fo 
many Courts ſuppreſſed by ſeveral Acts of Parliament, as that 
of the Star-Chamber, the Court of the Council, in the Mar- 
ches of Wales, and others; and ſeveral Courts that have very 
politically ſurceagd the Exerciſe of their Juriſdiction of their 
own accord, as not being warranted by. Law :..2s.the Court of 
Requeſts, ec. That the F riends to the High Court of Chan- 


cery, as to the Exerciſe of an Equitable JuriſdiQtion, . have not 


endeavoured to fortifie their Court with an AQ of Parliament , 
under due and reaſonable: Regulation ;*eſpeciaily when it once 
fell, (tho in times of  Uſurparion) nnder a large CorreQion ; 


which, tho it wanted a good Authority too, yet it manifeſt- 


ly ſhews the ſence of the whole Nation, whom the then Uſurp- 
ing Powers thought it good Policy to gratifie and indulge 3 for 


That « 
Proh:ibiti- 
on lies to 
Hop a Suit 
1m Coance- 
ry. 

See Mich, 
Fg 35-3 
Fuzh., 4- 
bride- 
ment, Tit. 
Prohibiti- 
0n, place 
of 


Ly 


in peſſumis temporibus, as well as ex walis Moribus, bong oriun- 
tur Leges, as to the matter of them 3 as in the ſhort Reign of 


Richard III. + we 
I can appeal to that Higheſt Judicatare; (the whole Houſe of 
Lords,_) who have had many years Experience of me, beg 
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| gulation, (that is to the Lords Houle, ) 


The Mi(- 
chiefs 

from the 
Invention 
of Feof- 
nents 470 
Uſes, and 
in Truft. 


(.22 ) 
Four years fince, (for ſo long ago I was their Aſ- 
fiſtant,) and to Thouſands more, with whom 1 have had a 
publick Converſation for about Fifty years, and fome for a 
ſhorter time ; that this is no new, or ſullen and revengeful Hu- 


abont Twenty 


Mmonr in me, but proceeds from a Love to my Countrey, and 
Gratitude to mine, and my Anceſtors Profeflion ; and from a 
deſire to have'my ſelf, and my own Poſterity and Neighbours, 


Free and Happy. that whe he 


Let me obſerve from Mr. Hunt before cited, 
writes, doth appear to be the Vulgar and Common Opmmion 
concerning this Court of Equity,- (for which reaſonI cite him. 
Ie points out to us, whether we are properly to reſort for a Re- 
and ( with all Submifli- 
on-and Reverence to that High Court be it ſpoken;) it is a 
Truſt repos'd in them, to reform this Leſſer, (tho commonly 
call'd The High Court of Chancery; ) and ts keep the reſt of 
the Courts within their dae Bounds, As for the Court of the 
King's-Bench, (to whom it moſt properly belongs, to grant 
Prohibicions upon ſuch occaſions.) 2 uftit, fol. 640. Prohibi- 
tions are not of Favour, but of Juſtice. Ic is now grown to 
that paſs, through the length of time and diſuſe, that the Court of 
King's-Bench might poſlibly find it, (Imparen Congreſſum ) unleſs 
encourag'd to it, by that Supream Court of the Lord's Houle. 
Obſerve too, that this Author Mr. Hunt, does concur herein 
with many other Teſtimonies, when this Court of Equity had 
is firſt riſe and beginnirig, and whence 1t took the occalion of 
ſuch a Juriſdiction, viz. from the Feofments upon Truſt, whoſe 
beginning too we know, and what the Deſign and purpoſe was 
of ſuch illegal and fraudulent corrupt Feofments, and Convey- 
ances to Uſes upon Truſt were, we ſhall further examine, and 
hear the Opinion and Judgment of ſeveral Reverend Judges, 
and divers Writers beſides, upon that Subje&, before the cloſe 
of this Diſcourſe, of which much hath already been ſaid, as from 


Lamb.4- Sir Edw. Coke, Ch. Jus. (who was a faithful Friend to.our Nation 


Pzna, 
thro* that 
whole tzi- 
ele, ſtill a- 
bout Uſes, 
2 H.4.Cot. 
efbr. Nu. 
£9. 


cheion. pag. 


. whoſe Judgment as to this 
- this Juriſdiction of the Chancery, and the miſchievous effeRs of 


and Laws; ) Mr. Lambert, who was a Maſter of the Chancery, 
Mr. Dagdale in his Origints Furidiciales, from the Ch. Jus. Popham, 
in Chudleigh's Ca. in the firſt Rep. of Sir Edw. Coke, fol. 139. b. 
and from the reſt of the Judges. and Arguers of that Caſe ; 
point, viz. both of the Original of 


thoſe Conveyances, to Uſes and ypon Truſt and Confidence, 
(tor they are all one, and ſo mentioned in the Ad of the 
27 H. VII. whoſe defign.was to-excirpate both,,) will more 
fully appear. #« Rep. 121.6. There were (ſays that Caſe) Two 


Inveanters of Uſes, Fear and Fraud; Fear in times of Troubles 
| and 


> 


( 23 ) 
_ and Civil Wars; to fave Inhericances from being forfeited, 
(which in Truth and in plain words, was the fame thing with 
fraud to evade the Law: that inflicted thoſe Forfeitares :) and 
Fraud, to defeat due Debts and lawful A&tons and Datics. 
Before the time of Richard II. (ſays the Ch. F. Popham, in that 
Caſc;_) no At of Parliament, or other Record, nor any Book 
nor Writing, made any mention of Uſes of Land. 

Hear the Opinion of the King, Lords and Commons, (the 
whole Nation) concerning Utſes ; in the Preamble of the Sta- 
tute of 4 Rich.{II.Cop. x. The makersof that Stature ſet forth the 
miſchiets ariſing from fach Conveyances to Uſes and Truſts, wi. 
great Unſurety, Trouble, Coſts, and grievous Vexations to the 
Buyers of Land, or to ſuch as took Leaſes, In the Preamble 
of the Star. of 27 H. VIII. Cap. 10. viz. That by divers 
ſubtle Inventions and PraQtiſes by Fraudulent Feofments, Fines, 
Recoveries and other Aſſurances, craftily made to ſecret Ules 
Intenes and Parpoſes, &-c. Manifold Miſchiefs did enſue. Out 
of which Statute, both from the Preamble and Body of it, 
may. be obſervd, (4. * That Ules and Truſts are the ſame 
things, Styles Rep. fol. 21. @&+ 40.) 2*. That the intent of the 

w-makers, was to extirpate both, as being bur the ſame : But 


we know where Truſts are ſupported, as if they were diſtin& | 


things from Uſes, and a plentiful Harveſt hath ariſen from them ; 
tho it hath been reſolv'd, that an Uſe cannot ariſe out of an 
Uſe ; but this is evaded by giving ic the Name of a Truſt, and 
making them diſtin& things. So that we may learn from what hath 
been ſaid, when,and whence theſe pernicious things called CU/es ) 

and( Tryſts } had their Original, and who was the firſt Inventer of 


the Writs, called Writs of S»b-Pxna; all about the time of 5:4 Mala 


that Exorbitant and Tumultmous Reign of King Richard II. and 
that ſuch Conveyances ought at firſt to have been adjudg'd void, 
being fraudulent, as other fraudulent Conyeyances have been, 
by the ſeveral Statutes of 52 FH: 3. Cap. 6. 5o E. 3. Cap. 6. 
2 R.2. c:3- 3H. 7. C. 4. 19 H. 7. Cap. 15. Trin. 7 H. 6. 
fol. 43. If a Mati'make a Feofment in fee, Proviſo tamer, 
that the Feoffor ſhall always have the Profits of the Land, thar 
Proviſo is void and contrarious, by Hankford a Judge of the 
Common Pleas, in the time of King Rzchard1I. 

Now, What an abſurdity and contradiction is it in Reaſon, 
and a mockery and abuſe of the Common Law, That a Man 
ſhall uſe the juſt and neceſſary Liberty the Law allows him to 
convey away his Land, bat it ſhall be fo agreed, that he to 
whom it is conveyed, ſhall not be one jot the better for it, but 
it ſhall Ciill remain his in point: of Profit, char convey'd ic 
away? And ſoit is all but a Deluſion and Deceit, and che 


honeſt 
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honeſt intention of the Law is baftled by it ; But a world of 
work is made by this for a new Court. The Judges, who are 
the Conſervators of the Common Law, and of the rights of 
the People, early decryed theſe Inventions of Uſes, and fo have 
ſeveral Acts of Parliament: But the Potency of ſome great 
Church-men and others, did ſtill own and ſupport them ; for 
they bring great Profit with them to the Juriſdiction. 

Under this pretence, and upon theſe occaſions, began the 
Tavention of Uſes and Truſts, which have wonderfully per- 
plex'd and turmoild almoſt all the Eſtates in England; fo that 
Men's Eſtates and Titles are not now fo much guided and go- 
verned by the old, and moſt wiſe and certain Rules of the anci- 
ent Common Law, as by new invented Rules, in a new Court, 
to the ſubverting of the Common Law, and Ruine of many 
Families. 

How much work have they cut out for our Parliaments, by 
making many AQs of Parliament to redreſs the Abuſes ? bur 
the Miſchiets are inſaperable, and the many good Remedies 
provided by ſeveral Parliaments have been rendred fruitleſs: and 
I cannot for my life tell how it hath ſo come to paſs, unleſs 
by the exceſlive Power and mighty Favour that hath been indul- 
ved to the Perſons in that High Office; ſuch as Cardinal Yolſey, 
and others of the Hierarchy, who were formerly in that great 
Office, and were wont to have a mighty ſtroak in the Go- 
vernment. | | 

By reaſon of theſe Conveyances to ſecret Uſes and Truſts the 
Lord was Defrauded of his Ward, heriot, and Eſcheat. To 
remedy this was the Stat. of 52 H. 3. Cap. 6. called the Star. 
of Marlebridge,made,which made ſuchConveyances void as againſt 
the Lord ; and ſeveral other Statutes to the ſame purpoſe. 

The Creditor who ſuppoſed the ſame Feoffor, Che ſtill be- 
ige in Poſſeſſion, and taking the Profits.) to be ſtill the Own- 
er in Law he loſt his debt, till the Star. of 50. E. 3-c. 6. 
' made the Lands however liable to ſatisfie the Debts ; and ma- 
ny Statutes more were made in the like Caſe, 

A Man that had cauſe to Sue for his Land, knew not againſt 
whom to take his Remedy, and ro bring his Action : For one 
Man had the naked Name or Title, like the titular Biſhops of 
the Church. of Rome 3 and another had the Ule and Profit, till 
the Stat. of 1 R. 2. c. 9. made an Aſlize maintainable againſt 
the Fernor, or him that took the Profits. Eo 

The Wife was Defrauded of her Thirds. | : 

The Husband of his Tenancy by the Courteſie, 

The poor Farmer of his Leaſe. 

, | The 


_ "e R 


The Crown, of the Forfeiture for Treaſon ; whereby Men 
were more imboldened to commit Treaſon. 

The Sar. of 4 R. 3. c. x. Tho it meant well, yet gave too 
much countenance to theſe miſchievous Uſes, by making good 
the Eſtates granted by the cefluyque Vſe : Whereas, it ſhould ra- 
cher have ſet a brand upon thoſe Conveyances to Uſes, and 
have declar'd them all void, as being generally meer Frauds 
and Cheats ; for ſo the Judges were in thoſe times wont (till to 
pronounce them. And that Stet. of u R. 3- deals plainly in 
che matter, by ſetting forth in the Preamble, the great Unſure- 
ty, Trouble, Coſts, and grievous Vexations that daily grew 
from them ; bur ac laſt, that Statute deals too gently by them. 

And ſeveral other like Statutes were made, but to no 'very 
great purpole; for means were found out to evade them. 

At Jaſt came forth the Stat. of 27 H. 8. cap. 10. and this 
undertook, and plainly fo intended, to pluck up this unwhol- 
ſome Weed by the Roots : Which good Law, firſt reciting the 
excellent quiet and repoſe that Men's Eſtates had, by the whol- 
ſome Rules of the Common Law ; but cunning Men had 
ſought out new Inyentions by fraudulent Feofments, and Con- 


veyances craftily made to ſecret Vſes and Truſts, to the utter 
ſubverſion of the ancient Common Laws of this Realm, (as; 
the Preamble ſpeaks, ) for the utter EXTIRPATING and 


EXTINGUISHMENT of all ſuch ſubtil praftisd Feof- 
ments, Abuſes and Errors ; It is Enacted, That the Poſſeflion of 
the Land ſhall be in himchat hath the Uſe; and that he ſhall have 
the like Eſtate in the Land as he had in the Uſe. 

How ſtrangely hath all this good Intention, Pains and Care 
been made of little or no effe&, and the miſchiefs ſill continued 


by a diſtinion mycfterÞberween Truſts andUſes, direQly againſt Srocnt 5 


the often repeated Clauſes, and manifeſt plain meaning, and 
expreſs words of this good AQ! | 

For ths the Judges of the Common Law were now by 
this A& to judge of Uſes, (which before was the work of 
the Chancery, ) they being now converted by this AG into E- 
ſtatesat Law. | 

Yet ſome Men, perfealy to elude this good AQ, have con- 
fidently maintain'd, aſſerted and allow'd a diſtinQion, between 
an Vſe and a Truſt. 

And. ths they are content, (becauſe they cannot help it ) 


that the Judges of the Common Law may determine of Ules 3 


the Courts of Equity ſhall hold a Juriſdiction in matters of Truſt. 
And moſt of the great Eſtates in England 
this, fallen under their determination and controulment, and 
now have a dependence upon a Juriſdiction of Equity. 
H Whereas, 
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Wheies Were there the leaſt colour left by that Act of 
27. H. 8. for any diſtintion berween an Uſe and a Truſt, (as 
moſt certainly and plainly there is none; ) yet as certainly and 
clearly that Act of Parliament meant to extirpate thoſe Truſts, 
as well as Uſes, as any ordinary Capacity, well peruſing thar 
Statute to this purpoſe, may eaſily perceive. I humbly and 
heartily beg that favour of every Lord to read over deliberately 
this Stat. of 27 H. 8. cap. io. for this very purpoſe ; for it 
will plainly diſcover this grols abuſe. 

As to the length of time, wherein ſuch a Power and Jurif- 
diction of Equity bath been exerciſed' in the Chancery, yet it 
plainly appears, not to be grounded upon Preſcription, the 
Original being known, and not fo very ancient neither ; and 
modeſt too, and moderate art firſt, (as moſt ſuch are in the be- 
ginning ; ) and having from the firſt ſtarting of ut, been hunted 
and purſued with full Cry, and upon a freſh Scent, and in 
view, and having hardly any Colour of an Ac of Parliament ; 
That length of time (were it much longer) would be no 
Plea for it : See Dr. Barrow in his Treatiſe of the Pope's Supre- 
»1acy, pag. 154- Hethat has no right (fays he) to the thing that 
he polleſſes, cannot plead any length of time to make his poſ- 
ſeſſion lawful. 

King Henry VIIE by Ads of Parliament, reſtored the R epal 
Eccleſiaſtical Sovereignty, after it had been uſurp'd upon by 
the Popes and their Prelates near 4.00 years, that is, from the 
time of William the Conquerour: For then began their Encroach- 
ment. And the AQ of Parliament of 1 E. 6. C. 2. Sed. 
calls it a power that had been Ulurp'd by the Biſhop of Rows; 
contrary to the Form and Order of the Common Law uſed in 
this Realm,” in high derogation to the King's Royal Prerogartive : 
from whence we may obſerve, That Uſurping upon the Com- 


mon Law, and Ulſurping upon the King s Prerogative, go to- 
ether. The Biſhops Courts here in England ook chk Origi- 


nal from a Charter of William the Conquerour ; ſo thar this 
| Juriſdiction was a great Limb lopp'd off from the Primitive 
Common Law of Exgland : For before that Charter of King 
William, Ecciefiaſtical Cauſes were determin'd in the Hundred 
Court, and not by Witneſſes only, and not by the Canon Law, 
but by the Law of the Countrey. Burt this Charter was made 
by advice of the Arch-Biſhops, Biſhops, Abbots, Princes, and 
Temporal Lords. See Fox his Ads and Monuments, Vol. «. 
Lib. 4. pag. 221. fays Mr. Prinn in his ficſt Tome of his Vin- 
dication of che Supream' Ecclefiaſtical JurifdiQion of our Eng- 
kfh Kings, The Charter it ſelf, (lays he) recites, that it 
was done Communt Concilio, for which ke cites, Seldeni ad Eads 
mernum 


(27) 

mernm Note, pag. 167, 168. So that ſtill the old Common Law 
of England hath been upon the loſing hand. | 

The Cizilians hold, that Poſſeſſor male fidei allo tempore non 
preſeribit ; yet [ heartily concur with that Reverend Chicf Ju- 
ſtice Sir Edw, Coke, (a moſt true and hearty lover of his Coun- 
trey, and an high honour to, and honourer of the Profeſſion 
of the Common Law,) in his 4 Inftz. 246. at the end of that 
folio ; in Reſpe&t, (ſays that Good and Great Man) that this 
Court of Equity hath had ſome continuance, and many Decrees 
made by it, it were worthy of the Wiſdom of a Parliament, for 
ſome Eſtabliſhment to be had therein, and to this intent have I 


Regula 
Furs, 


chiefly uſed this freedom ; for I never loved Quicts movere, but in 


order to a better Security. And for that end I chuſe to make this 
Humble Addreſs to the Houſe of Lords; lr is the Houſe of Lords, 
who are theSupreme Court of Juſtice, that can ſet the true and legal 
Bounds and Limits to the Juriſdiction of Inferiour Courts, and 


can ſay to the biggeſt of* them, Hitherto ſhalt thou come and no 
| farther, and here ſhall chy proud waves be ſtayed. And ſuch. 


their Judicial Declarations are not to be contrould by any, but 
the Legiſlative Power. Almighty God gave a ſtrict charge to 
his own choſen People of "Iſrael, to obſerve thoſe Ordinances 
and Laws, which he gave them by Moſes, which were very par- 
ticular, and wherein nothing was left ro the Diſcretion of the 
| Magiſtrate ; nor had the Magiſtrate any Latitude, whereby he 
could depart from the plain and common ſence, and Judge 
Secunduns Aquum &» Bonum Arbitrarily. But they were com- 
manded, Dent. 4. 2. Tee ſhall put nothing to the word which 1 
command you, (ſays God by Moſes, ) neither ſhall ye take ought 
therefrom; and the 12 Dent. the laſt verſe, in Caſes of Difti- 
culty, that might ariſe upon the Conſtrufion of thoſe Ordinan- 
ces and Laws, a Provifion is made by Almighty God, that in 
ſuch Caſes reſort ſhould be had to the Prieſt, and to the Judge 
who ſhould declare the Sentence of Judgment. This ſeems to 
refer to ſome ſpecial Revelation of the mind of God in ſuch 
difficult Caſes, which God made known to the Prieſt that ſtood 
before the Lord to miniſter, 17 Dex. 8, &» 12 verſes ; but 
here was nothing entruſted with the Prieſt or Judge, of reliev- 
_ irg againſt the pretended rigour or extremity of the Law in 
any Caſe, and reſorting to another Court, without conſulting 
with Almighty God. And in Caſes of Difficulty of expound- 
- ing of our Law, or ſupplying any defeQt; in the one Caſe we 
muſt have recourſe to the Supream Court, and in the other co 
the Legiſlative Power. The Jndaical Law ftoops fo low, and 
| is ſo preciſe and ſingular, as to tell them what might not be. ca- 
| ken as a Pledge, what Number of Stripes mighe not be —_ 
- c 
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( 28 
ed upon puniſhing an Offender. That Law, (as Moſes ſays of 
it) 30 Dent, v. 11. © 14. was not hid from them, but very 
evident, (as the Marginal Note ſays) fo that none could pre- 
tend ignorance. It was near unto them, Lex erst Domina &« 
rerix populi Iſraelis, ſays MelanSbon in his Chronicle. The 


| Lord Chief Juſtice Hale, in his Preface to the Abridgment of 


9E. 4. fol. 
14. There 
the Chan- 
cellor af- 
firms,that 
he has an 
Phbſolute 

Aower. 


Rolls, ſpeaking in Commendation of the Common Laws of 
England, ſays, Theſe are not the produt of the Wiſdom of 
ſome one Man, but of the Wiſdom, Council, Experience, 
and Obſervation of many Ages, of Wiſe and Obſerving Men: 
They are the produGtions of much Wiſdom, Time and Experi- 
ence. Again, ſays he, The Common Laws of England are 
more particular than any other Laws, and this prevents Arbitra- 
rineſs in:the Judge. General Laws leave a great Latitude to 
Partiality,. Intereſt, and variety of Apprehenſions to milapply 
them. And afrer all this Wiſdom, Certainty , Particularity, 
and mighty Caution to prevent Arbitrarineſs, ſhall they be all 
made Subje& to the Sudden and Arbitrary Opinion of any one 
Man to Controul theſe Laws, under a pretence of Equity, againſt 
the Severity and Ripour, (as they term it) of theſe Laws ? 
Tuſtitia eft equalitas, non que nobis widetur, ſed quam Lex ordi- 
nat, (ays Zenophon, ſpeaking of a Deciſion of a Controverſie 
made by Cyrus amongſt the Youths, when Cyrus himſelf, being 
a Youth, was choſen a Judge amongſt them : But Cyrxs not 
obſerving the Rule of Law, received Correction for it. Quod do- 
cet (lays Zenophon ) leges ante-ferendas e [ſe proprits, opinioni- 
bus. 
That the Common Law, and the Laws of the 
Land are contra-diftin# from Equity Proceedings, and that 
the Proceedings in Equity are not comprehended under the ge- 
neral words of the Laws of the Land, or the Common Law, 
appears by many Authorities, and by the ſeveral Petitions of 
the Commons againſt the undue Proceedings of the Chancery : 
as 2 H. 4. Numb. 69. There the rightful Laws of the Land an- 
ciently uſed, are diſtinguiſh'd from the Proceedings by Writs or 
Letters under the Privy Seal in Chancery : fo 4 H. 4: Nu. 58. 
3H. 5. Nu. 46. | 
It was ſaid with great Meekneſs, Moderation and Prudence, 
by that good: natur'd Gentleman, and very learned Perſon, 
when in his height, (which he deſerv'd) the Lord Keeper Bride- 
man, in the Caſe of Fry and Porter in Chancery, wing afliſt-- 
ed by the two Ch. Juſtices, and Ch. Baron, Tf I were (aid 
he) of another Opinion, yer I would be bound by the Opi- 
nion of my Lords the Judges: and doubtleſs he was in the 
Riphr, it being in a matter of Law, wherein not himſelf, but 
they 


( 25 ) 
they were the {worn and proper Judges. Sce the Modern Re- 
ports, Printed in 1682, fol. 3:3. 22 Car. 2. but a late Lord 
Chancellor followed not this Example. Now to fatisfie the 
higheſt Judicature, (the Houſe of Lords, that upon ſeveral 
Ground, and for ſeveral Reaſons, a Prohibition by Law might 
be granted by the Court.of King's-Bench ; and to induce the 
Lords fo to declare, {to whom that properly belongs, ) which 
will be of great uſe for the future, after ſo long a diſuſing of 
it : TI ſhall, wich the favour of the Lords, cite thele following 
Authorities ; and when ſuch Prohibitions are granted, an Ap- 
peal, or Error, lies before the Lords upon it, ſo that the Lords 
do not part wit any of their Juriſdiction by it. Fitzh. Natura 
Brevium, fol. 138. Letters B. &» C. Crok, Fac. 335. Heath werſus 
Ridley, Rolle's « Rep. 252. If a Man ſue in any Court, a Plaine 
of Detinue, for any Charters that touch and concern Freehold, 
if it be not in the Court of Common Pleas, by Writ of the 
King, (where what concerns Freehold oughtto be Sued, ) che 
Party may Sue a Prohibition to forbid it. The words (any 
Court) mult undoubtedly comprehend the Chancery Court of 
Equity. But yet more plainly in that point, ſee the form of 
"that Prohibition, wiz, Cxm placita de detentione Chartarum feve 
Scriptorum Liberum Tenementum tangentium in aliquibus Curiis que 
Recordum non habem , ſecundum Legem &» Conſuetudinem 
Regni noſftri fine Brevi noftro Placitari non debent, vc. 4 Inftit. 
of Sir .E, C. fol. 74. It belongs-properly to the Court of King's 
Bench,by granting Prohibirions.to Courts Temporal, to keep them 
within their proper Juriſdiftion. And in the 2 I»ftit. fol. 601, 
@» 602, &+ 615. in anſwer to the 21th Article, the Temporal 
_ Courts muſt always have an Eye, that the Eccleſiaſtical JuriſdiQi- 
on uſurp notupon the Temporal; and fol. 6:8. at the upper part 
of that folio, the Judges are bound by their Oaths to grant Prohi- 
bitions3 and in the ſame 2 Inftir, fo:-60p. atthe endof the An- 
ſwer to the 10th ObjeR. that Prohibitions are not of Favour buc 
of Juſtice to be granted ; this is affirmed by all the Judges. 
Hooker in his Eccleſiaſtical Polity, pag. 26. ſtoutly affirms, 
That for the maniteſtacion of the right of Governing, the al- 
ſent of them that are to be governed ſeemeth neceſſary ; and 
pag. 27. he further aſſerts, That all publick Regiment, of whac 
kind ſoever, ſeemeth evidently to have ariſen from deliberate 
Advice, Conſultation and Compotition between Men. If fo, 
then it ought not to. be aſſumed meerly by a Man's own Will 
and Pleaſure, or without any lawful ground, and againſt the 
known Rules of Law. Thus much for the Title and Right of 
Adminiſtring Juſtice : then as to the manner of the” Exerciſe 
of it, when it is ſo aflſumed, it is moſt commonly ſuited co the 
I Ulſurped 


(30 ): 
Uſurped Right and Title : And therefore Learned Hooker, pro- 
ceeds further to ſpeak alſo to that point, zbid. To live, Hays he, 
by One Man's Will, is the Cauſe of All Men's Miſery. This, 
ſays he, conſtrain'd Men to come to Laws, that all Men mighr 
ſee their Duties before-hand, and know the penalties of Tranſ- 
grefling. | | 
Bur if under the fſpecious pretence of the Laws being in 
ſome Caſes rigorous, and of relieving againſt that Rigour by the 
wide Rule of Secundum equum & Bonum, it ſhall be in the 
breaſt of One Man of great Power, and in great favour, to 
diſpenſe with thoſe Laws, or to Judge according to his Dil- 
cretion, by an Abſolute and Arbitrary, and Difidatorian Power : 
* See the What becomes of my beſt * Birth-right, my Freehold and In- 
pr heritance, which T have in the known Laws of England? And 
R2.f4/4. what becomes of my property, which that known Law gave me ? 
$.4f. By which known Law I ſquared my AGtions and Aﬀairs, and 
> thought my ſelf ſecure by it, and my Self, my Family and Po- 
coiga, ſterity well provided for: And after all, becauſe I could not 
divine, « what might be the Diſcretion and Judgment of One 
great Perſon, and thereby have fenced againſt it, I muſt not 
only be defeated of my Right, diſappointed of a Proviſion for 
my Family, (for which I had long been labouring ; ) but be- 
yond all expeQation, after a tedious and chargeable waiting for 
the Event and Ifſue of a Chancery-Suit, I ſhall be doom'd to 
pay Two or Three hundred pounds by the Name of Coſts, be- 
cauſe I could not Prognoſticate, what would be the Opinion or 
Judgment of One fingle Perſon upon my Caſe, who is not fo 
tied to Rules as the Judges are» This wonderfully enriches the 
Men of the Chancery, Leges humane (ſays that good Chan- 
cellor Forteſcue, in his commendation of the Laws of * England, 
Pag. T1. on the b. fide of the Page,) non aliud ſunt quam Re- 
gule quibus perfefe juftitis Edocetnr, as they are Leges a ligands, 
ſo they are Repule 2 dirigendo &- Regnlando. And id. page 25. 
b. &« 31. b. (lays the Chancellor ſtill,”) Non poteft Rex Angle 
ad Libitum ſuum Leges mutare regnt ſur. This Excellent Chan- 
cellor Forteſcae, lived in the time of King Her. VI. and was 
Ch. Juſtice of the King's-Bench, Arno 20 H. 6. (as appears by 
Dugdale's Origines Furidiciales, pag. 58, &» 62.) yet has not a 
word to ſay in Commendation of this Equitable Juriſdiction, 
th6 it then began to ſpring up, and he himſelf were Chancellor, 
(as he ſtiles himſelf, ) but rather ſeems utterly co condemn it, 
*2 tir. by fo highly commending the * Trials of matters of Fact by 


fel "Er1. Ea is . : 
5:0. Twelve Men, and preferring it infinitely before that of the Ci- 


111100 ef 1 s * A : 
- the 12 Judges, in their Anſw. to the 16th Objet. How much the Trial of a Fat by 12 Men Sworn, Viva voce, 


4: ta be prefer d before the Conſcience of Qne particular Man, guided by Paper- Proofs. 
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vil Law, (which the Chancery follows) by the Teſtiniony of 
Witneſſes only ; and by as much extolling the certainty of our 
Common Law, adminiſtred by the Judges of ic. Could he 
pollibly have forgotten to mention that Juriſdiftion, he himſelf 
being Chancellor, had he approvd of it? Ir is excellent ad- 
vice in the Preface to Sir Edw. Coke's 7 Rep. fol. 2. b. Quoad freri 
poſſut, quam plurima Legibus ipſis definiantar 3 quam panciſſims 
wverd Fudicis Arbitrio relinquantur. 

Now let us take Notice of the il Effe&s that have ariſen 
from the Exerciſe of this Equitable Juriſdition, which in gene- 
ral words were taken notice of by a Bill, that lately paſſed One 
or both Houſes of Parliament ; take theſe Inſtances. 

Firſt, The Common Law of England, which is the * birth- 
right of every Engliſh Man, and which is fo agreeable to the 
Genius of this Nation, and a Law of their chuſing, is by this 
new ſuriſdition Subverted ; and the Civil Law, which hach 
been fo vigorouſly oppos'd by the Lords and Commons from 
che beginning, and in all Ages, is introduc'd ; which brings our 
Rights and Eſtates to be determined, ad aliud Examen, to a De- 
ciſion by Depoſitions of Witneſſes only, and in ſuch a manner 
examin'd, (as 1s obſerv'd by that incomparable Treatiſe of the 


* Hill. 8. 
H. 4. fel. 


19, by 
Galcoin, 
that the 


- Common 
Law nz ths 


Peoples 
Inher:- 
Fance. 


Chancellor Sir John Forteſcue, De Laudibus Legum Anglie) in | 


a private Room, before an Officer call'd An Examiner, not be- 
fore the Judge of the Court, and many times upon leading In- 
terrogatories. Whereas, the Truth is beſt diſcovered, when 


Witneſſes are produced in the face of the Court, and Examix, 


ned by the Judge of the Court, in the preſence of the Parties 
to the Suit,and rheir Council, and Witneſſes brought to confront 
one another. There is many times. much in the Countenance 
and Carriage of a Witneſs, tohelp to the manifeſtation of the 
Truth or Falſhood of his Evidenee, .and. by Queſtions ſudden- 
ly ascked him. Tacit»s in his Annals in his Second Book, Chap. 8. 
tells us, - that the ancient cuſtom of Roe was, That even the 
Veſtal Virgins, that in all other Cafes were recluſe and vailed , 
yet upon occaſton for their Teſtimony, they. were examined as 
Witneſſes, in the common place of Pleadings. and Judgment. 
Secondly, The Judgment and Determination of Cauſes in 
Chancery, depend upon the fole Opinion. and Conſcience of 
one ſingle Perſon, whoſe Power therein, (as ſome of our Books 
and Modern Authors preſume to affirm) is Abſolute and Arbi- 
| trary. Sir Fobn Davys in his Preface to his Reports, fol. 1 1. 6: 
| ſays, The Chancellor hath Poreftatem abſolutam: in binding and 
| looſing the Proceedings of the Law, and in:deciding of Cauſes 
by the Rules of his own Conſcience ; and.that the King truſts 
him with his own Conſcience, Tr. g. E. 4. fol. 14. Paſc. 22. E.4- 
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Fitzh. Sub-P ena, placit. 16. by Huſſey, The Chancellor's Judg- 
ment is not guided always by certain and known Rules, fo that 
no foreſight can fence and provide againſt it. We are not 
fore-warn'd, and therefore cannot be fore-arm'd; and all this 
by a Juriſdiction, at the firſt aſſum'd, but not legally granted. 
The firſt Chancellor in this Exerciſe of this Power, not at' all 
asking/that material Queſtion, Oz ze conftituzt Fudicem ? as our 
Bleſſed Saviour himſelf did in the like Caſe. And how expenſive 
and dilatory in Proceedings, we have been already told by the 
ſeveral Books and Authorities cited, and it ſhall be yer farther 
oblerv'd.. 

We may read in the Lord Coke, in his Magna Charts, 29th 
Chap. in his Expoſition (fol. 51.) of the words (per Legem 
Terre, ) What miſchiefs and horrible vexations did ariſe, when 


_ this ancient and fundamental Law, this (Lex Terre) was laid 


alide, in divers Caſes by the A& of 14 H. 7. Cap. 3. anda 
Liberty given to proceed without any finding and preſentment, 
by the Verdi& of Twelve Men, upon a bare information for 
che King; altho' the Juſtices of Aſſize, and Juſtices of the 
Peace, were entruſted in it, to proceed according to their Dil- 
cretions, upon bare proof by Witneſſes, whereby the Judges 
and Juſtices, (who might beſt be truſted with ſuch a dange- 
rous Power, if it might be allow'd to any) were not only Jud- 
ges of the Law, as. the Judges of the Common Law Courts at 
Weſtminfier-Hall are, bnt alſoin the place of a Jury, to judge 
and determine of Fact too, - as the Equity ſide of the Chance- 
ry too often doth 3 and yet this Liberty was given by an A@ of 
Parliament, (which cannot- be faid of the Juriſdiction we are 
treating of,) yet the Nation could not bear it, but was reſtleſs 
till that intolerable AG of 11H-9. Cap. 3. was Repeal'd by the 
AQ of  H. $8. C. 6. and the Tryals by Juries thereby reſtor'd 
again. 
> The Lord Coke in the ſame Chep. fol. 54. further declares, 
That if any Man, by colour of any Authority, where he hath 
not any in that particular Caſe, Arreſt or Impriſon any Man, 
or cauſe him to be Arreſted or Impriſoned, this is againſt this 
AQ of Magna Charta : and it is moſt hateful, fays he, when ic 
is done by Countenance of Juſtice ; and I rake it to be worſe 
if done by a Countenance of Equity, and by colour of a new 
invented Writ, firft devis'd By John de Waltham. 
Mr. Lambard in his fore-cited Archaion fol. 84. ſpeaks 
thus, If the Chancery have no certain Rules and Limits of Equi- 
ty, if it be not known before-hand, in what Caſes the Chan- 


Sir Hen. cellor will relieve, and where not; then neither the SubjeR can 


op. GL. affur'd, how, or when he may poſſeſs his own in peace, nor 


1cs, 


the 
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the PraQtiſer in Law, be able to inform: his Client, what may 
become of his Suit, Miſers eft Servitns, nbi jus eft vagum, 
Cancellarius Anglie, ( ſays Sir Hen. Spel.) non aliter tenetur De- 
cretis ſue Curie, vel ſui ipſins, quin, elucente nov2 ratioue, Recog- 
noſcat, 3. e. he reviews, que wolnerit, mutet, + deleat, prout 
ſue videbitur Prudentiz. A certain late Author in his Preface 
to his Book entituled, The happy fature State of England, Print- 
ed 1688. cites, Leo Afer, who tells us, That the Inhabitants 
of the Mountain Magnan on the Frontiers of Fez, have nor 
any ſettled Judicature, nor certain Law ; but for deciding of 


Controverſies, (when they happen) they ſtop ſome: Travellers 


paſſing that way, to give Judgment in them, and they defray 
the charges of their ſtay : This is ſpeedy and cheap, but very 
uncertain in the Decifion ; they might as well determine by caſt- 
_ Ing Lots, | 

But we in England have contrary Laws, (as ſome do ima- 
gine ; ) ſo thar we ſerve two Maſters, thart are divided in their 
Commands, and command contrary things; and the one undoes 
what the other does. Thele are like divers Weights and Mea- 
ſures, which are an Abomination to the Lord, Prov. 20. ro. In 
one Court they meaſure Men's Adions and Rights by one Rule, 
in another Court the ſame AdQions again by contrary Rules, as if 
there were Two contrary firſt Principles and Deities in Nature, 
(as the Marcionites and Manichees held ; ) the one benign, kind, 

and indulgent ; the other rigorous and deſtructive to Mankind. 
The People of Exzgland have a Right to be Govern'd, and theit 
Lives and Eftates Subjeced to no other Laws, but ſuch as are of 
their own chuſing, ts which they conſent, according to that 
moſt excellent Preamble to the Stat. of the 25. H. 8. Cap. 21. 
The Laws of Englend, Cas the Preamble tells us ) have been ta- 
ken by the People of England at their free Liberey, by their 
own Conſent, to be uſed among them, as the Caſtoms and An- 
cient Laws Originally Eſtabliſhed, and not otherwiſe. Sir Frar- 
cis Bacon in his Reſuſcitatio, pag. 65. in his Speech upon taking 
his place of Chancellor, tells us, that the Roman Pretors , 
(whoſe Office had the greateſt Aﬀinity with the JurifdiQion 
claim'd in the Chancery, ) uſed to fer down at their Entrance, 
how they would uſe their Juriſdiction; and he acquaints us with 
the Excellent charge given him by King Femes I. at the delive- 
ry of the Seal to him, viz. To contain that Juriſdiftion in 
its due limits, without ſwelling, or excels. The exceſs, or tu-, 
mor, (ſays Sir Fr.) ariſes «it from char Courts embracing Cauſes 
meerly dererminable and fic for the Common Law : For the 
Chancery is ordain'd (ſays he) to ſupply the Law, not to ſub-. 
vert it; Tho' by his favour, the ſnpplying of a Law is the pro- 
K per 
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r work of a Parliament, 2. The Tumor ariſes ( ſays 
Sir Fr.) from neglect of the Aſſiſtance of the Judges in Caſes 
of Difficulty, eſpecially if they touch upon Law. The Pow- 
er, ſays he (in his advancement of Learning, ) of moderating 
Laws, little differs from the power of making them. 

Vinius the Civilian ſets forth the true Office of the Roman 
Pretor, pag. 16. Neque pretor aliud quam Magiſftratus fait Furi- 
dicundo, non Condendo. Cuſtos Juris, noun Arbiter; . and again, 
pag. 12. Neque ante Lex wi (ut conflat, Civeſque ad Obſervatio- 
nem vel penam obligat, quam populoinnoteſcere potxerit, quod ſine 
promulgatione ſive publicatione aliqud fieri non poteſl, To every 
good Law of Man it is requiſite that it be manifeſt, (among 
other Propertics,') ſays Dr. and Student, 4 Chap. pag. 7. b. 
Now, How is that Law manifeſt, that depends upon. the ſud- 


den Opinion and Judgment of One Perſon, who guides that 


Opinion and Judgment, not by any poſitive, certain, and par- 
ticular Rule or Law clearly defin'd, but according to that large 
and indefinite Rule (Secundum Aquim &» Bonum) which is di- 
realy contrary to the remper and mind of the Common Law of 
England, which delights in certainty ? Sir Fr. Bacon in his 
Adwancement of Learning, pag. 436. Thefirſt Dignity of Law 
(fays he) is, Thatthey be certain; Certainty 1s fo Eſſential to 


a Law, as without it a Law cannot be juſt: and pag. 444. 


That is the beſt Law, which gives the leaſt Liberty to the Ar- 
bitrage of the Judpe 3 and he is the beſt Judge that takes the 
leaſt Liberty : yet afterwards this Grave Chancellor, is not ſted- 
dy to himſelf, bur is for allowing to Pretorian Courts of Equity, 
Power of ſupplying the defeQts of Law, which (as I ſaid be- 
fore) does belong to the Parliament only ;-and+herein he ſeems 
(under favour) not to be fo confiſtene with what he himſelf 
writes in his ocfher Treatiſe. | | 

It is very well obſerv'd by Dr. Barrow in his {Treatiſe of the 
Pope's Supremacy, pag. 255: The means and methods by which 
Power and Jurifdiftion from: ſmall and modeſt Beginnings, ar- 
rive at laſt to a ſtrange Height and Exorbitancy. The Patri- 
archate Power (ſays he) of the Pope can no otherwiſe be 
clatmed, but by his Invaſion and Aſſumption, zbid. 2565. The 
Pope's univerſal Sovereignty and JuriſdiQtion hath no. real Foun- 


' dation, either 1a Seripture or elſewhere; and pag. 257. he. 


ſhews by what means ſo groundleſs a Claim and Pretence, gain- 
ed Belief and Submiſſion to i. Eminency of any kind, in 
Might, in Place, xc. does cafily paſs into advantages of real 
Power and Command over thoſe that are inferiour, exc. Any 
{mall Power is apt to grow (fays he) and ſpread it ſelf into a 
Flame, @-c. and pag. 261. All Power is attended by dependen- 

cics 
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cies of Perſons enjoying ſubordinate Advantages un- * $:e:n Tacitus's Annes 
der it, which do grow proportionably by its encreaſe, #00 a Pharexce 


five Fees were takenby Ad- 


enjoying Wealth, * exceſſive Fees, Credit, Support, vocares for Pleading Cau-+ 


© » ® 6 . 3 b ,b he L 
Privileges and Immunities thereby : Let us look into ſn ter 


the beginning of that Jate Juriſdiction of the Preſi- 94 4«t ihe Ploadeng of 
dent and Council in the North. In the Annals . of no niet png 
| Queen Eliz. Printed 1630. Lib. 2. pag. 68. in the (720g Eee mere 
Reign of King H. 8. (ſays that nameleſs Author ; ) «he Prince and Serar:. 
when the Rebellion in the. North, about ſuppfeſſing the Ab- 

bies, was pacified ; whilſt the Duke of Norfolk, ſtayed in thoſe 
parts, many Complaints were brought unto bim of Wrongs 
done in the Rebellion : -Some of them he compounded himlſelt, 
and ſome of them he committed to Men of Wiſdom under 
his Seal, to be by them Compounded ; which when the King 
_ underſtood, he ſ{enchim a peculiar Seal to: uſe in theſe Caules ; 

and the ſame Seal he committed (after the Duke was called 
back) to T»nftall Biſhop of Dareſme, and appointed to him 
Aſſiſtants, with Authority to hear and determine the complaints 

of the poor. He was then firſt of all named Preſident, and 

the Authority of his Sauccefſors hath ever fince encreafed very 
much. This Prefidentſhip (ſays the Annals) which is now full 

of Honour, hath from a poor beginning grown up in a ſhort 

time to this Greatnels : See Sir E.C. 4 Inftit. 245. Chap. 49. up- 

on the ſame SubjedR. - Ryſbworth in the Second part of his Hi- 
ſtorical ColleSitons, pag. 1336. mentions how that Mr. Hide (at- 
cerwards Lord Chancellor) then a Member of the Houſe: of 
Commons in the Parliament, x 640. by Command from the Houle 

of Commons, preſented to the Houle of Lords a Complaint 
againſt this Court, of the Prefidentof the North ; and tells the 
Lords, that that Court-by the Spirit and Ambition of the Mini- 

ſters truſted there, or by the natural” Tnclinatiem-of . Courts to 
enlarge their own Power and Juriſ(didtion, had fo prodigiouſly 
broken down the Banks of the firſt Channel in which it ran , 

as it had almoſt overwhelmed the -Country, under the Sea of 
Arbitrary Power, and involved the People in a Labyrinth of 
 Diſtemper, Oppreſſion and Poverty. . Another Member of the 
Houſe of Commons complaining tothe Lords of the Star-Cham- 

ber; firſt he ſets forth the Original of it by Act of Parliament, 

by the Star. of H. 7. which he calls the Infancy of that Courr : 

Bur he ſays further, that Court by Cardinal Wolſey, 8 H.8. was 
raiſed: to Man's Eſtate; and from whence (lays he) being 

now altogether unlimited, it is grown a Monſter, and. will 

| hourly produce worſe effe&s, unleſs'it be reduced by that hand 
which laid the Foundation, which is by Parliament. 

Let 
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Cowley & . Let Looſe but Power, and you ſhall qnickly ſee, 
videis, How wild a thing unbounded Man will be, 
dag. 123, 5, —7 
It deſerves to be confidered how it fares with the Profeſſion 
of the Common Law of late years, fince the Chancery hath 
been ſo exalted. Readings at the Four Inns of Court twice 
every year, _ ſome publick uſcful Statutes which were ve- 
ry ancient, anf of great eſteem and authority 'in our Courts of 
Juſtice, are now wholly diſcontinu'd. There being no,confi- 
deration had who have been Readers, in the call to the Degree 
of a Sergeant at the Law,nor in the choice of Judges, to theutter 
overthrow of that Exerciſe ; the Lord. Chancellor having a 
_ great ſtroak in recommending Perſons to that Degree and Em- 
ployment; and this hath happend but of Jate, fince the Court 
of Equity bath ſwell'd to that Height and Greatneſs. Nor have 
the Nobility and Gentry ſo much applied themſclves to the Study 
of the Common Law, norithe Students to the performance of 
Exerciſes, whereby they ſhould prepare themſelves for the pra- 
Riſe of it, when they obſerve the Profit and Preferment to run 
in another Channel, and forſake the Old. Hence it comes to 
paſs, that an inferiour fort of Men oftentimes procure them- 
{elves to be admitted of the Inns of Court, and called to the 
Bar, and ſuddenly leap into mighty Practiſe and extraordinary 
Gain in the Court of Chancery, having: taken no preat pains in 
Study, but arrivd only at ſome experience in the Courſe of 
that Court, which is ſoon attain'd to. | | 
It may be worth the while to look into ſome of thoſe Caſes 
wherein theſe Courts of Equity do moſt +frequently-exerciſe 
their JuriſdiQion, and then confider whether there be any greac 
neceſſity of reſorcing to thole Courts for Relief in ſuch Caſes ; 
or whether they might not be reliev'd more eafily, with leſs ex- 
pence, and more ſpeed, and as clearly by the help of the 
Courts of the Common Law, without going a tedious and 
chargeable Courſe at Common Law firſt, (as it ſometimes falls 
out, ) which after all muſt ſerve for nothing, bur be all ſec 
alide , and a new, but more tedious and more chargeable and 
uncertain Courſe of Equity-be undergone art laſt ; which feems 
ro Strangers, (not ſo much accuſtom'd to the like) to be very 
abſurd and impolitick, in the Conſtitution. of our Laws -and 
Courts, It is according to the Latine Adage Penelopes telam 
zexere Q- retexere. Put the Cafe that a Man pays a Debt upon a 
fingle Obligation, without taking an Acquirtance, and after- 
wards he is Sued by the Obligee upon that Obligation, which is. 
clearly againſt Conſcience, he cannot at Common Law plead 
payment 


(37 ) 
payment without producing an Acquittance, which he hath not 

to produce, and is therefore Remedileſs at the Common Law ; 

for it is a Maxim, that every charge muſt be diſcharged, by 

that which is of as high a nature as that which charges. A Re- 

cord muſt be diſcharged by a Record, and a ſpecialty by a ſpe- 
cialty, and not by a bare Averment of the Party that is char- 
ged with it: And the true reaſon upon which that Maxim is 
grounded isgiven by Sr. Germin in his Book Entituled, 4 Di- 
alogue between a Doflor of Divinity, and a Student of the Com- 
mon Law, written in the Reign of King Henry VIIE. pag. 22. b. 
@+ 23- where he puts the ſame Caſe : That Maxim (lays 
St. Germin) is grounded upon great reaſon, and to avoid a great 
inconvenience, thatelſe might happen to com= to many People ; 
that is to ſay, That every Man by a bare Averment ſhall avoid 
a Bond, and this is the true reaſon of the Law; and tho (fays 
St. Germin ) it may follow thereupon, that in ſome peculiar 
Caſe a Man by occaſion of that general Maxim may be compel- 
led to pay the Money again, yet the Law took heed to that 
which -may often fall out, and do: hurt among the People, ra- 
ther than do hurt to particular Caſes. And the Law fſetteth a 
general Rule, which 1s good and neceſiary to all, and which 
every Man may well keep without it be thro' his own defaulr. 
But after all, Tho' the Obligor in ſuch Caſe'be Remedileſs at the 
Common Law, yet, ſays the Author (St. Germin,) pag. 23: 
he may be holpen in Equity by a S#b-Pena. And ſo ſays 
| Sir Geo. Cary in his Reports of Cauſes in Chancery, pag. 2: 
1ſt Caſe, and there are Precedents of it in Chancery, ſays the 
Arch-Biſhop of York, who was Chancellor: And the like is 
ſaid by Moreton, Arch-Biſhop of Canterbury, then Chancellor, 
and afterwards Cardinal (another Clergy-man) Paſc. 7. H. 7. 
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0.12 I ſuppole theſe Authors rather ſpeak the 
Uſage and PraQtiſe of the Chancery -in ſuch Caſes, 
than what was their own Opinion and Judgment. For 
if this Relief in Chancery in ſuch Caſe may be allow- 
ed, what becomes of that great reaſon upon which 
that Maxim was grounded, (as the Author himſelf 
obſerved before? ) and how is that great Inconveni- 
ence avoided by this Maxime, which the Author men- 
tioned in the ſame breath ? If the Chancery may 


22 BE. 4. See that year 
Bock, fol. 6. and that it 


. ſal be tried by VWitneſ- 


ſes; and the Fudges are 
utterly againſt the Sub- 
Pzna, and the then Chan- 
cellor agreed to it. ; 

See SirEdward Coke”; 
I3 Rep. fol. 44. in the 
upper part, concerning 
the infinite Exceptions to 


Witneſſes in the Civil 


Law Courts. 


receive the ſame Averment, and upon proof by Witneſles, 
without trying the Fa@ by a Jury, that Court may relieve the 
Party. Does not the Tnconvenience return again, and are not 
the People as much hurt by it? Or, is it a Miſchief and Incon- 


venience in the Common Law Courts, and none in 


of Equity * It were better the Law were changed, 
| L | 


a Court 
and that 
{uch 
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ſuch Averment of the payment might be pleaded to the Aion 
at the Common Law ; where if Ifſue be joined upon it,it muſt not 
onlybe prov'd by Wirnefſes, but found alſo by Twelve Men to be 
true, rather than the Chancery ſhall receive that Averment and 
allow it to be prov'd by Witneſſes only, and one fingle Perſon 
to be Judge of the Fa&, upon proof by Witneſſes, withour 
referring it to the Judgment of Twelve Men 3 upon whoſe 
Verdi& our Law, and the very Genius of the Nation from of 
old, lay ſo much ſtreſs, and are fo fond of it. Yet let me 
obſerve further, That by the Chanceries doing this, there is another 
Great and Fundamental Maxim invaded ; nay, feveral other 
Maxims; as*that general Rule, That a Court of Equity can- 
not Relieve againſt a Maxim in Law; Rolle's x Rep. 219. 


' Andagain, That a Court of Equity is not to determine of mat- 


ter of FaQ, if it be denied, bur it ought togo to a Jury to 
Try it. And the Author of Doctor and Scudent himſelf ap- 

ars to be of the ſame mind, not to allow of any Sub-Pena 
in ſach Caſe, pag. 155. in the middle of that page he holds, 
That where the Common Law in Caſes concerning Inheritances, 
putteth the Party from an Averment, for eſchewing of an Incon- 
venience that might follow thereupon, among the People, if the 
ſame Tnconvenience ſhould follow in the Chancery, if the ſame 
matter ſhould be pleaded there ; he ſays, no Sub-Pena ſhould 
lie in ſuch Caſes; for as much and as great Vexations, Delays, 
Coſts and Expences might accrue to the Party, if he ſhould be 
put to anſwer ſuch Averments in the Chancery, as if he were 
put to anſwer them at the Common Law ; and therefore, ſays 
that Author, it is, that no S#b-Pnz lyeth in ſuch Caſes, nor 
in any other like unto them. 

In the Caſes of Conveyances made in Traſt, which is the 
great and buſie work of the Courts of Equity, to enforce the 
performance of thoſe Truſts, enough hath been alrea- 
dy obſervd, how that the Stat. of 27 H. 8. makes Uſes and 


"Truſts to be the ſame thing: and the drift of that Statute was to 


Transfer the Poſſeſſion to the Uſe, and thereby what before the 
making of that Statute was relieveable only in Equity, is by thar 
Statute now relievable at the Common Law, avd thereby the 
CommonLaw in Effe@ reſtor'd,which before was uſurp'd upon by 
that miſchievous Invention of Uſes, But how is the intent of that 
Law evaded,by making a groundleſs diſtinQion between Uſes and 
Truſts, * to the mighty enriching of ſome Men? Mighty profit 
ariſes to that Court by Redemption of-Mortgages, wherein Relicf 
being given, long after the time limited by the Parties, great 


U;, are Inconveniencies happen to the Mortgagee , by expecting 
4:e o ry £ Fy A - 
oF:e: in the event of a tedious Suit, and what his Eſtate or Intereſt will 


Tuft, 


at 
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at laſt fall out to be, whether real, or only perſonal, or of 
what value, and how to diſpoſe of it in the mean time, as 'tis 


probable he would, if he knew it would be a real Eſtate, (as 


the Common Law does Judge it,) or whether only perſonal, 
and then to be left to an Executor, to perform his Will, or 
make a Proviſion for a younger Child, or how to diſpoſe of it 
in caſe it prove the one or the other ; he is a long time held in 
Suſpence, till after ſome years the Court of Equity come to a 
Reſolution about ic. Many good Propoſals have been made by 
a Bill lately depending in Parliament, and upon other occaftons, 
from others that have been well wiſhers to the Nation, that 
might have cured theſe Miſchiefs, but mightily oppos'd ; For 
this is one of their Diana's, by which not only a Livelibood, 
but many a large Eſtate is gotten. The like miſchief do ariſe 
from long Leaſes, utterly againſt the Ancient Common Law of 
England ; but being generally made in Truſt, and maoy times 
to attend upon the Inheritance, draws all the Trade into Courts 


of Equity; and they muſt be refolv'd to have the ſame quali- . 


ties with Eſtates of Inheritance, as to be limited by way of 
Remainder and the like, and thereby a Confufton made of the 
diſtin Species of Eſtates, whereby new and difticulc Points 
and Caſes every day. ariſe : but by theſe means, almoſt all the 
Eſtates in England will in length of time, by degrees, fall under 


the Deciſion of Courts of Equity. So alſo, by relieving. 


againſt the Penalties and Forfeitures of Bonds and Securities 
for Money, which might and would eafily be provided againſt, 
by the Agreement of the Parties in their firſt Sealing with one 
another ; but is wholly negle&ed by reaſon of this common Re- 
lief given in Courts of Equity, in {auch Caſes ; tho to the great 
Vexation, and mighry Expence of the Parties at laſt, who repent 
of this Courſe, when it ts too late. 


But that which is of greater Importance than all-chac- hath - 
been hitherto obſerved, and is of a more Tranſcendent Na- 


ture in the Exerciſe of the Juriſdiction of Equity in the Chan- 
cery, is, that they relieve in Caſes afrer Judgment obtained at 
the Common Law, and render the Judgment of no EffeQ ; fo 
that all the time and charges ſpent in gaining that Judgment, are 
loſt. | 

They of the Chancery , ſuppoſing that the Statute of 4” 
Henry IV. Cap. 23- doth not extend to the Court of Chan- 
cery, tho' it Ordain and Eſtabliſh in expreſs words, wiz. 

That after .Judgment given inthe Courts of the King, the 
Parties and their Heirs ſhall be thereof in Peace, untill the Judgment 
be undone by Actaint or Errour. 
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Which liberty being taken of a Juriſdiction in Equity, after 
Judgment at Law, tends (as the Preamble of that Statute does 
recite,,) to the great impoveriſhing of the Parties aforeſaid, 
ſubverſion of the Common Law of the Land. 

And the [Preamble tells us what the miſchief was that occa- 
ſloned the making of that Statute, viz. That ſuch Judgments 
were again Examined, and the Parties made to come upon gric- 
vous Pain, (that is, by Proceſs of Sub-Pena, ) to anſwer thereof 
of new, ſometimes before ' the King himſelf, ſomerimes before 
the King's Council, and ſometimes to the Parliament. 

It does not indeed by plain and expreſs words mention the 
Chancery, which yer (as is held by the Chancery-men) is 
Coram Rege 3 

But does the Sratute reſtrain the King himſelf, and the Coun- 
cil, and the Supream Court, the Parliament, from the Liberty 
of examining into Equity after Judgment given? and can we 

ers nt it might be indulged to any other Court w tloever ? 
ther,to a Court then in.being, (if the Chancery were fo, ) or 
ro ) any other Court of Equity, that ſhould in after-times bc 
Ereted? Would not all the miſchief recited in the Preamble 
of that Statute, and intended to be remedied by it, return again 
upon us? Did the Makers of that Law mean to forbid it to 
theſe High Reſorts and Powers, the King, the Privy. Council, 
and the Parliament; out of favour ro the Chancery, or to any 
Court of Equity, that after the making of that Statute, ſhould 
aſſume ro itſelf a Jurifdition in Equity ? that the Chancery, 
or ſach other Court might Engroſs to it (elf this mighty and 
exceeding buſie Employment, of Relieving in Equity after 
Judgment, and fo over-rop the Courts of the Common Lay ? 
Will not the Common Law be ſtill Subverted thereby, which 
that Statute meant to redreſs ? And how will the Parties to 
ſuch Judgment be in Peace ? A Peace with a witneſs! to be 
involy'd again with a new tedious expenſive Chancery-Suit , ſo 
uncertain in the Evenr, and tied to no certain Rules, : 

: When the Plaintiff at Law flatter'd himſelf, and was glad 
that he had arriv'd at his deſired Haven, Poſt warios caſus, poſt 
tot diſcrimina.---- 

He is wonderfully deceived; he muſt ſet out to Sea again, to 
another long Exft-India Voyage. 

But what Authorities, Law-Books, or Reſolutions of Jud- 
ges, or Conrts of Jultice, UAVE the Chancery had, for the ex- - 
pounding of the Statute of 4” Henry IV. in this ſenſe ? which 
utterly makes that Srarure of no Effe&, befides thoſe of itheir 
own Chancellors, and befides the Privy-Seal of King James |. 
upon conſulting only with his own Council at Law; A very 
ſtrange way of Proceedng ! The 
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The Great Seal and the. Privy Seal are on their fide , (cis 
true) if theſe in ſuch Caſe muſt be ſubmicted ro, what then 
becomes of the Stat. of 2 E. 3. cap. 8. whereby ic is accorded 
and eſtablithed, - That it ſhall not be commanded by the Great 
nor the litcle Seal, to diſturb or delay common Right : and tho 
ſuch SE aandmencs do come, the Juſtices ſhall not cherefore 
ceaſe to do right in any point; the Stat. of 14 E. 3. c.14. is ful- 
ly to the ſame effect. 

The complaintagainſt the Jate Court of Star-chamber, which 
yet was eſtabliſhed by Law, was, that by. experience it was 
found to be an intolerable burthen to the Subject, and the 
means to introduce an Arbitrary Power : and therefore that 
Court was taken away by the ACt of 16 Car. +. Cap. 10. 

I ſhall now on the other fide endeavour to make it clear co 
the Honourable the Lords, that ſuch Proceedings of the Chan- 
cery, of Relieving after Jadgmenr at Law, upon any pretence 
of Equity whatſoever, is not only againſt the expreſs words and 
meaving of that Act of 4 H, 4 but againſt the Ancient and Fund- 
mental Common Law of Ergland , and this I doubt not to 
make out by all forts of Authorities and Reſolutions, Ancient 
and Modern, and in the Reigns of ſeveral Kings and Queers 
of this Nation, and that not one authentick Legal Authority can 
be produced to the contrary. 

L ſhall begin with the moſt ancient Authority, and chat is in 
6 E.1. in the Caſeof the Earl of Cornwall, cited in Sir Edw.Coke's 
3 I:ftit.in the Chapter of Prexmaire, fol 123. Judgment was 
there given before the Juſtices of Ozer and Terminer, againſt the 
Biſhop of Exeter and his Tenants : The Arch-Biſhop of Carter- 
bury Excommunicated- all Perſons that dealt in thoſe Proceedings 
againſt the Biſhop of Exeter and his Tenants,before thoſe Juſtices. 

The Record ſays, That the Judgmenes. given, in the King's 


Court ought not to be Impeach in any other Court. This 


appears by.that Record to be the Antient Law. 

_ The Stat. of 4 H. 4. now treated of, is in effe& a Declaration 
of the Common Law 3 for it recites in the Preamble (as was 
before obſerved,) that ſuch Proceeding was in Subverſion of the 
Common Law of the Land, which proves it to be done againſt 
the Common Law. 

[n the Caſe of Cobb and Nore, Paſc. 5. E 4. Coram Rege, cited 
by Sir Edw. Coke, in the ſame third Inſtit. fol. 123, 

A Judgment was obtain'd by Cowvin and Practiſe, againſt all 


Equity and Conſcience in the King's-Bench: For the Plaintiff in 


the Judgment recained by Colluſion an Attorney for the De- 
fendant, without the knowledge of the Defendant, then being 
beyond Sea ; the Defendant' s Attorney confeſfeth the Action, 


M whereuport . 


194; 
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whereupon Judgment was given : The Defendant fouphe his 
Remedy by Parliament, and by Authority of Parliament Pow- 
er was given to the Lord Chancellor, by advice of Two of the 
Judges, to hear, and order the Caſe according to Equity. 

If the Chancellor had any ſuch Power before, what need 
was there of reſorting to the Parliament? Non recurritur ad 
extra-ordinarium, niſt ceſſat ordinarium ; And wh y was It not re- 
ferred to the Chancellor alone without Aſſociates, if it did of 
Right belong to him before ? Such a Caſe in theſe days, would 
be held .in Chancery, ro be a moſt proper Caſe for the Relicf 
of that Court. 

And Note further, That one Perſon alone, tho a Lord Chan- 
cellor, was not to be entruſted with a Judicial Power,but others 
were joined: with him. 

In the 22 E.4. fol.37. It is faid by Huſſey, Ch. Fuſtice, If after 
Judgment the Chancellor grant an Injundion, and commit the 


Plimiff at Law to the Fleet, the Ki ing 's-Bench will by Habeas 


Corpws diſcharge him. 


fn the 2 ith y ear of K.H. VIII. Articles were Signed by Sir Tho. 
Moor (the Geller himſelf, } and by Fatz-James( Ch Juſtice, ) 


and Juſtice Fitzberbert, apainſt Cardinal Wolſey : One was for 


Examining matters In Chances. after Judgment at the Common 


Law; in Sir Edw. Cok. 3. Inftit. fol. x24. in Subverſion, of the 


® Fol. 4r. 
© 67, &S 
5 7 fully. 


Laws 3 See the 2 Isſtit. fol. 626. at theend of that folio (before 
cited, ) more of Cardinal Yelſey,and the Indifement againſt him. 

In Crompton's Juriſdiction of Courts, fol. 67,69» 69. and 57.” 
about the time of 13 Eliz. a Man was Condemn'd in Debt, in 
the Common Pleas ; that is, bad Judgment entred againſt him ; 
and he Exhibited a Bill in I/hiteball, and had an InjunGion co 
ſtay Execution : and the Plaintiff chat had che Judgment at Law, 
moved 1n the Common Pleas to have Exccution, and it was orant- 
ed, notwithſtanding the InjunQtion - afterwards the Chancery 
committed the Plainciff at Law to the Fleet, for Suing out Ex- 
ecution 3 and the Lord Dzer, (Chict Juſtice, ) and the whole 
Court of Common FRer, deliver d him out of the Fleet, by H4b. 
Corpres. | 

In the C af of Sir Moile Finch and Throgmorton,Mich. 39.09» 40. 
Eliz..ThrogmortonExhibiteda BillinChancery againſt Sir MoileF = 
and ſhewed clear matter in Equity to be Relieved agamſt a For- 
fciture of a Leaſe, for years pretended by Sir Moile, for Breach of 
a Condition, where there was no default in the Plaintiff Throg- 
morton. | 
To which Bjll the Defendant in Chancery, (Sir Moile F inch) 
Pleaded, Thar he had obtained Judgment in the Exchequer, in 


an Ejeftment, m the Name of his Leſſee, againſt Throgmorton, 
(the . 


( 43.) 
( che Plaintiff in Chancery, Jand that Judgment had been afticm' 
in Error, and demanded the Judgment of the Chancery; it at- 
ter Judgment given at the Common Law, he ſhould be drawn 
to anſwer in Equity ; Egerton would not allow the Plea, bur 
over-ruled it. 7 | | 

( Note, He did not Plead the Statute of 4 H. 4. but ground- 
ed his Plea at the Common Law ). 

Queen Elizabeth referr'd the Conſideration of this Plea and 
Demurrer to all the Judges of England, (not to her own Coun- 
cil Learned in the Law ; ) for the Twelve Judges are the proper 
Judges of this Queſtion, tho it concern'd theic own Juriſdiction. 

After hearing Council, and the intent of the Lord Chancel- 
lor being ſaid to be, not to Impeach the Judgment, bur to Re- 
lieve upon collateral Matter in Equity : 

Upon great Deliberation, 'it was Reſolved by all the Judges 
of England,That the Plea of the Defendant in Chancery was good. 

And that the Lord Chancellor ought not tro Examine the 
matter in Equity, after the Judgment at the Common Law ; For 
tho he would not Examine the Judgment, yet he would by 
Decree, take away.the Effe& of the Judgment, 


And it is there ſaid, That the Precedents produced in the 


times of H.8. and E.s. were grounded upon the fole Opinion of 
the Lord Chancellor, and paſſed Sb Silentio. 

And that no Precedent nor Preſcription, could prevail againſt 
the Statutes of the Realm. 

Thereupon, this being certified to the Queen, the Plea ſtood 
for a good Plea. Note, The Twelve Judyes are the moſt pro- 
per Expounders of. Statutes ; fee the 2 Inftir. fol.6 x 1.in the an- 


{wer to the 16th Objefion, made by the Biſhops and Clergy 3 


where all the Judges do affirm, That they never heard it except- 
ed to, (before the time of King James T. ) that any Statute 
ſhould be expounded by any other than by the Judges of the 
Law ; and fol.648. in the an{wer of the Judges, to thelaſt Ob- 
jection of the Biſhops, it istruly {aid by all the Judges of that 
time alſo; That if the Twelve Judges Err in Judgment, it can- 
not otherwiſe be reformed, (not by the Chancellor, nor by the 
Biſhops,) bur Judicially by the Parliament, the Superiour Court, 
not by the Council Table neither. 

They further reſolv'd, That the Interpretation of all Statutes 
that concern the Clergy, being parcel of the Laws of the Realm, 
do belong to the Judges of the Common Law ; yet this was a 
Conteſt about Juriſdifion. - 

_ P.cv.Fac.in the King s-Bench,Crok. Fac fol. 342. Conrtney verſus 
Glanvil : The Plaintiff had a Decree againſt the Defendant 
Glanvil, after Glanwil had obtain'd a Judgment at the Common 

Law 
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( 44 ) 
Law by Confeſſion, and Glanwvil was imprifon'd by the Chancer 
for not obeying the Decree. Ir is ſaid by Cok.Ch. Juſt Fhar the 
Decree and Imprifonment was Unlawful, "belly after Judgment; 
and that the King 's-Bench upon an Habeas Corpus, ought to Re- 
lieve Glanwil. The ſame Caſe is reported by Sergeant Rolles in 
his 1ſt Rep. Mich. 12. Fac. fol.n 11. and Coke ſaid, While I bave 
this Coif on my Head, I will not allow it. 

Hill. x1. Crok. Tac. fol. 335. in the K. B. Heath and Rid- 
ley's Cale, Ir is ſaid by the Cs That by the Statutes of 27. E, 
Z- Cap. oY 4 H 4. Cap. 2.3 Afcer Judgment piven in Curia Do- 


* Fitz. mini Regis, be it in Plea Real, (not * Royal) or Perſonal, ir 


Ab : = 
7:15 Ought not to be avoided but by Errour or Attaint. 


6. » be And in the {fame term, it was delivered for a general Maxim 
(Royal) 5 ;; in Law, Thar if any Court of Equity doth intermeddle with any 
_ Martrers , properly Triable at the Common Law, or which 
See that: COnCcern F rechold, they are to be Prohibited. 

Caſeinte Mich. n2 Facin the K.B.Roll.n Rep. fol. 3 4. Wright verſus Fow- 


Year- 


Book, and ler,it was order d by that Court, That Caſe ſhould be ſhown why 

ED Pre Prohibition ſhould not be granted to the Dutchy-Court, for Pro- 

424. Ns. ceeding upon a Bill in Equity after Judgment : there upon the 
Plaintiff in Equity relinquiſh'd his Bill. | 

 Mich..r3. Fac. K. B. Rolles x Rep. fo. 25.2. Coats and Sue: 
kerman, againſt Sir Hen. Warner ; George Crook prayed a Prohi- 
bition to the Dutchy, "for Examining a matter afrer Judgment 
in the King s-Bench, by Coke, Crook ,. Doderidge, and Haughton : 
Ic is faid, We are refolved that no Conrt of Equity may meddle af- 
ter Judgmene, and a Prohibition was granted. 

Ir is further ſaid, That a Prohibition may be granted by the 
King's-Bench to the Common Pleas, or Exchequer, and fo of all 
the Courts of Weſtminſter-Hall ; if they hold Plea againſt an 
AQ of Parliament, or againſt the "Common Law. 

Mich. «6.Car.e. in the K.B.Crok.Car. n. fol. 5 95.Calmadies Caſc. 
A Prohibition was granted againſt the Court of Requeſts for 
proczeding i in Equity, after a Judgment given in theKing's-Bench. 

And the Court Reſolv'd,That fo they wouldalways do, when- 
ever any Exhibiced Bills hes, after Verdi&t and Judgmene. 

And the Caſe of Auſtin werſus Brereton is there cited, which was 
40 Eliz, nftin obtained Judgment in the King's-Bench; the De- 
icndant Brereton Sued in the Court of Requeſts to be Relieved, 

andthe PlainrifFat Law was Committed by the Court of Requeſts, 
and was Bail d by the King's-Bench ; and Sir Tho. Gawdy (one 
of the Judges.) was convened before the Queen for it, yet it was 
' held good 3 and Brereton was enforced to fatisfic the Judgment. 
Much. 7. Car. 2. 1655. in the Exchequer, Sir Tho.Hardres Rep. 
fel. 2 3 Morel lng Douglas, The Bill in Equity was to beRelieved 


- 


a 
againſt a Judgment, by Nbz/ dicit, upon a Bond for the Money 
was paid. There was a Demurrer to the Bill, upon the Star. of 
4 H. 4. and the Court allowed the Demurrer. 

There the Caſe of Langham and Limbrey is cited, where the 
ſame point was Ruled by the Houſe of Eats by advice of all 
the Judges; the Judgment was for no leſs than 180001. in an 
AGion of Covenant. 

Trin. 1655. In the Exchequer, Sir Tho. Hardres's Rep. fol. «21: 
Harris werſus Colliton 5 The Defendant had Judgment at Law 
againſt the Plaintiff in Equity , for Rent of an Houſe. The 
Plaintiff in Equity (Harris) Exhibited a Bill in Equity, ro be 
Relievd againſt that Judgment ; Suggeſting, that the Houſe was 
Demoliſh'd in the War, ſo that he could makeno Profit. The 
Defendant in Equity (Col/iton) ſets forth the Star. of 4 H. 2. and 
Demur' d to the Bill. 

Finch, (afterwards Lord Chancellor) argued for the Defen- 
dant Collizon, to maintain the Demurrer. 

As to the Precedents he anſwers, That a 1000 of them will 
not change the Law, and many of them paſſed Sub ſzlentio, or 

upon the ſole Opinion of the Charkellor, who is willing to en- 
large his own Juriſdition, (this wasplainly and ſtoutly ſaid. ) 

He further held, That there were no regular Proceedings in 
Equity till of late times; for Parliaments oughr to have been 
. once or twice a year, to redreſs ſuch Grievances. 

Stephens (who argued for the Plaintiff in Equity) held, That 
the Statute of 4 H.4. did not extend to the Chancery, becauſe the 
JariſdiQtion in Equity of the Chancery was* not in being,at the ma- 
king of chat Statute,and therefore It could not be reſtrained by it. 

Bigland for the Defendant ; That the Statute of 27 E.z cap.1. 
of Premunire, did not extend to a Suic in Chancery, becauſe the 
Chancery was not a Court of Equity, at the making of that Stat. 
and Lambert (who was a Maſter of the Chancery in his time) is 
cited to prove it. 

And 'tis there faid, That the Chancellor TO O K NeOT 
UPON HIM ex Officio, to determine matters in Equi 4 eill 
Eaw. IVeh's time. 

Saunders (afterwards Chief Juſtice of the King ';-Bench) of 
Council for the Plaintiff at Law, grants it to be true, that at 
che making of the Statute of 27 E. 3. there were no Proceedings 
in Equity in Chancery; but chat the words (or in any other Court) 
will extend to any Courts thar then were, or at any time ſhould 
be, whiere there might be the ſame miſchicfs, viz. by Impeach- 
ing Judgments given in the King's Courts, which are ſo often 
declared'to be in Subverfion of che Law. 


He affirms, That the Proceedings by Engliſh Bill in Chantery, 


are not Coram Domino Rege in Cancellaria,( as the Latine Proceed- 
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( 45 ) 
ings are, ) but by a Bill or Petition direRed to the Lord Chancel- 
lor, and nat to the King, . This Cale was adjourn'd, and we 
heard of no further Proceeding. I was then of Council for the 
Plaintiffat Law.to maintain the Strat. of 4 H.4 and the Demurrer. 

Crompton s Turiſdiciion of Courts, 1a the chapter of the Chance - 
ry,fel.65. he allows of the Statute of 4 H. 4 and agrees jt cx- 
tends to the Chancery, and mentions what is written by Do- 
Gor and Student upon that point. 

So that here are all ſorts of Reſglutions in this very point, 
and from all forts of Authorities in Law, and ia ſeveral Reigns 
Ancient and Modern, by the whole > phat declared by ſe- 
veral Statutes ; by the Houſe of Lords, by allche Twelve Jud- 
ges, at ſeveral times; by all the Courts of Law in Weſtminſter- 
hall, and in particular by .che Court of Exchequer; moſt of 
whoſe buſinels is to Relieve in Equity, grounded upon a Power 
and Juriſdifton, veſted in them by Ac of Parliament, it not by 
Preſcription 3 (the two onely ways et a Juriſdiction in Equi- 
ty can be given, as has been often reſolved, and was before obſer- 
ved). And all chele are Unanimous, not one Judge diſſenting 
or doubting ; not any one Reſolution, Book, or Authority in che 
Law to the contrary : And yet, as I am informed, the Court of 
Chancery conſtantly, and without any heſttancy or (cruple made 
of it, proceeds to Relieve in Equity after Judgment at Law. 

The Plea and Argument for it on the Chancery ſide ( which we 
may find in'a late Author, the Title of whoſe Book is, Reports of 
Caſes inthe Court of Chancery, Printed 1693. ro which is added 
Arguments to prove the Antiquity, Dignity, Power, and Juriſ- 
diction of that Court : And much to that purpole ! 1s recited 1n 


"Sir Edw. Coke 3 Infiit. fol. 125. in the beginning. of that 


folio. 

It is a Privy Seal, 14 ac. Anno 1616, whereby that King 
(aſſuming to himſelf a Power to Arbirrate between the Courts 
of the Common Law and the Chancery, in queſtipns capcerping 
their JuriſdiQion, and more eſpecjally in the great Diſpute be- 
eween the Judges and the Chancellor; Whether the Chancery 
could Relieve in Equity after a Judgment obtained at Common 
Law; which Diſpute did ariſe upon the. gonſtrugjan of the 
Stat. of 4 H-4-cap. 23. ( whichdid by Law bejong to the Judges to 
determine and reſolve, as hath been proved : and they had de- 
rermined It.) 

King Fames taking i it to belopg tohis Kingly Office, . to, Arbi- 
trate 1n lych Caſes, Decides (as they would believe) the'Con- 
troverſie, by adjudping it with the Chancery, which he figsifies 
under his Privy Seal ; and thereby does Wi and Command, 
the Chancellor (hall from tonne error PROT. to-give ſuch 

Relief 


( 47.) 

Reliet in Equity : And this was done againſt the Unanimous Reſolution of all 
the Judges of Exgliand, and. withour calling the Judges to Debate it, and 
without any Hearing of them; looking upon them as Parties concerned and 
practical, (which is a Scurvey Refletion, and Scandal upon the Juſtice of 
"the Nation ; See the 2d Z»/tit. of Sir Edw. Cok. fol. 6179. The Anſwer of 
the Twelve Judges to the Twenty fourth ObjeCtion, to this purpoſe ; ) 10 
that the King upon hearing his own Council, Learned in the Law,only took 
upon him to Over-rule all the Twelve Judges in a point of Law, andto Inter- 
Pret and Expound an Act of Parliament, which properly belongs to the 
Judges, next under the Supream Court. | 

And no wonder 1s it, it King James I. took this Arbitrage upon him, as 
belonging to his Kingly Office, and reſolved it under his Privy Seal; when 
his conſtant Opinion was, that he was above the Law ; and thar it was Trea- 
{on to affirm the contrary ; which yet all the Twelve Judges ſtoutly did ; 
and cited Bradon for it ; Rex ſub Deo & Lege. See a Colleion of King 
James's Works, in a large Folio, Printed 1616. pag. 203. where he affirms, 
that the King isabove the Law, and that he may Interpret it : And pag. 534. 
That it is his Office to make every Court to contain it ſelf within his own 
Limits ; See the Act for regulating of the Privy Council, Sc.. 16 Car.x.cap.10. 
before-mentioned in the 5th Paragraph, it is Declared and Enacted, Thar nei- 
ther his Majeſty, nor his, Council, have, or ought to have any Juriſdiction, 
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Power, Authority, by Petition, Articles, or any other way, to draw into 


queſtion, determine, or diſpoſe of the Lands or Goods of any of the Sub- 
Jes of this Kingdom ; but the ſame oughtto be Tried and Determined in the 


ordinary Courts of Juſtice, and by the ordinary Courſe of Law. See the 


ſeveral ancient Statutes that require and command the Judpes to proceed 
to adminiſter\Juſtice, without Regard had to the Great, or Privy Seal, that 
command the contrary, Maga Charta cap. 29. 2 E. 3.c. 8. 14 E.3.c. 14. 
208: 3- G& IK | 

Some will argue for the Juriſdiction of the Chancery in Equity, from the 
Statute of Weſtminſter the 2d, 13 E. I. cap. 24. which dire&s, That Ne- 
m0 recedat 4 Curia Regis ſine Remedio ; from hence they Colle, that where 
there is matter of Equity, wherein the Common Law cannotRelieve, there 
the Chancery by this Statute is enabled to provide Remedy. 

Whereasthe Deſign and Scope of that Statute extends no further than to 
the framing of Writs, in order to Relief by A&tions at the Common Law, 
where the Regiſter of Writs (that ancient Book of Law) had for ſome 
new and ſpecial Caſes provided no Writ ;' which is the firft ſtep in every Adi- 
on, and is proper work for the Chancery, which is therefore ſtyled; Ofi- 
cina Brevium. | | 

It is very far from giving that Court any Juriſdiftion in Equity ; "but it 
ſhews what Remedy is to be given towards a Proceeding at the Common 
Law, and not to Rehieve againit it. | | 

Butit may be noted from this ancient Statute,that neither theChancellor nor 
the Chancery could alteran Original, or ſo much as frame a new Writ, were 
there never ſo great Neceſlity tor it, till enabled by this Statute. It could 
be doneonly by the Parliament ; and-ia ſuth Cafes the Parties were forced to 
wait till the meeting of a Parliament, tho they had manifeſt Right, and 
clear Equity on their fide, but no Remedy at Law. If it were then a Court 
of Equity, why did not the Chancery Relieve in Equity , becauſe the 
Party was without Remedy at Law ? = | 

Note in the next place, That the Parliament by that Statute doth not en- 
truſt the Chancellor alone, nor any one Perſon, with the framing of new 
Writs, fitted to ſuch new Caſes; tho they. were Caſes that had a manifeſt 
Right, but not a Legal Remedy ; and yet, Writs ſerye but as $ mean to 
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(48 ) 
bring the Caſe to a Judgment ; but it refers the matter alſo to the Clerks 
(now called the Maſters of the Chancery) to frame Writs for ſuch new Ca- 
ſes. And thoſe Clerks (now Maſters) were, as Fleta deſcribes them, Men 
of profound Science, (What ! in the Civil Law ? no, but) in the Laws and 
Cuſtoms of England ; Qui in Legibus & Conſuetudinibus Anglicanis notitiam 
habeant plentorem. | 

And rheſe Maſters have Caution given them by that Statute, that if any 
Doubt or Difficulty did ariſe about framing thoſe Writs, 47terminent que- 
rentes ad proximum Parliamentum,& Scribantur Caſus in quibus concordare non 
poſſunt. Et de conſenſu Juris peritorum fiat breve. 

Why was it not referred in ſuch Cale to the Lord Chancellor, at leaſt 
where the Maſters could not ſettle and agree the Form, it being a Form ? 
No, not to any one Man, and it was a Work proper for a Parliament ; and 
in thoſe days, Parliaments met often for theſe very purpoſes; and it was ſer- 
tled by an A of Parliament in King Alfred's time, (and it is a Law ſtill in 
force,) That for ever, twice a year, or oftner, if need were, in time of 
Peace, a Parliament ſhould be holden at London ; and as Bratton (a Judge) 
tells us, this was ſo ordain'd to determine of Cales that were new, and had no 
Remedy at Law, ork doubtful Remedy, but good Equity ; (where was the 
Chancery-Equity then? ) Sz alzqua Nova & inconſueta Emerſerent, que 
nunquam prius evenerunt : Ponantur in reſpettu uſque ad Magnam Curiam, ut 
ibi per Concilium Curie terminentur. | 

And there are infinite Precedents, (fays the Learned Coke) in the Rolls of 
Parliament, of ſuch references to the Parliament ; and to that end were Par- 
liaments ſo ofcen to be held ; and it took up moſt of their time. See Ryley's 
Placita Parliamentaria, in the Appendix, fol. 525. 

And the infrequency of Parliaments hath given occaſion to other Courts 
to Tranſat in thoſe matters, that are indeed proper for the Parliament. 
The Exorbitances of great and high Officers have been many times a 


means to hinder and prevent the frequent Meetings of Parliament, as in the 


? 


Caſe before mentioned of Cardinal Wolſey ; lealt their Exorbitancies ſhould 
be queſtioned. 

All theſe Miſcbiefs might be Remedied, either by ſome good Act of Par- 
liament to be Paſs'd, as has been often endeavour'd ; or by Referring the 
Determination and Judging of Bills of Review of their Decrees into goad 
and indifferent hands ; or by the Supreme Court's declaring , that the Courts 
of the Common Law in Weftminſter-ha, ought, ex Debito Fuſtitie to 
grant Prohibitions to any Court whatſoever, that either Uſurp a Juriſdicti- 
on where they bave none of Right, or exceed their Juriſdiction where they 
have one. This Legal Remedy having been long diſuſed and laid aſkep 
wantsa Revival. In order to obtain theſe —— and moſt neceſſary 
Helps, this ſmall Treatiſe is Humbly recommended to the grave Confidera- 
tion of the HOUSE OF PEERS. | 
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